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IN THE CIRCUIT COURT OF 
THE 11TH JUDICIAL CIRCUIT 
IN AND FOR DADE COUNTY, FLORIDA 

GENERAL JURISDICTION DIVISION 

CASE NO. 94-08273 CA (22) 


HOWARD A. ENGLE, M.D., 
et al. , 


Plaintiffs, 


vs . 


R.J. REYNOLDS TOBACCO 
COMPANY, et al.. 


Defendants. 
_/ 


Miami-Dade County Courthouse 
Miami, Florida 
Tuesday, 8:45 a.m. 

January 12, 1999 


TRIAL - VOLUME 172 

The above-styled cause came on for trial 
before the Honorable Robert Paul Kaye, Circuit Judge, 
pursuant to notice. 
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APPEARANCES: 

STANLEY M. ROSENBLATT, ESQ. 

SUSAN ROSENBLATT, ESQ. 

CLIFFORD DOUGLAS, ESQ. 

On behalf of Plaintiffs 

DECHERT PRICE & RHOADS 
ROBERT C. HEIM, ESQ. 

SEAN P. WAJERT, ESQ. 

On behalf of Defendant Philip Morris 

COLL DAVIDSON CARTER SMITH SALTER & BARKETT 
NORMAN A. COLL, ESQ. 

On behalf of Defendant Philip Morris 

ZACK KOSNITZKY 
STEPHEN N. ZACK, ESQ. 

On behalf of Defendant Philip Morris 


CARLTON FIELDS WARD EMMANUEL SMITH & CUTLER 
R. BENJAMINE REID, ESQ. 

On behalf of Defendant R.J. Reynolds 

JONES, DAY, REAVIS & POGUE. 

RICHARD M. KIRBY, ESQ. 

DIANE G. PULLEY, ESQ. 

On behalf of Defendant R.J. Reynolds 


KING & SPALDING 
MICHAEL RUSS, ESQ. 

RICHARD A. SCHNEIDER, ESQ. 

On behalf of Defendant Brown & Williamson 

CLARKE SILVERGLATE WILLIAMS & MONTGOMERY 
KELLY ANNE LUTHER, ESQ. 

On behalf of Defendants Liggett Group 
and Brooke Group 


SHOOK HARDY & BACON 
EDWARD A. MOSS, ESQ. 

WILLIAM P. GERAGHTY, ESQ. 

On behalf of Defendant Brown & Williamson 
JAMES T. NEWSOM, ESQ. 

On behalf of Defendant Lorillard 

DEBEVOISE & PLIMPTON 
ANNE COHEN, ESQ. 

JOSEPH R. MOODHE, ESQ. 

On behalf of Defendant The Council for Tobacco Research 


http://legacy.library.ucsf.e^ticKBmJTQ^a0^WpcMr.industrydocuments. ucsf.edu/docs/zrjl0001 



http://www.clicktoconvert.com 


TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V—CALLHRIGHTSGRESERVED 


http://legacy.library.ucsf.e^ticKBmJTQ^a0^Wpc^.industrydocuments. ucsf.edu/docs/zrjl0001 



version - http://www.clicktoconvert.com 


18917 


APPEARANCES (Continued) 

GREENBERG TRAURIG HOFFMAN LIPOFF ROSEN & QUENTEL 
DAVID L. ROSS, ESQ. 

On behalf of Defendant Lorillard 

MARTINEZ & GUTIERREZ 
JOSE MARTINEZ, ESQ. 

On behalf of Defendant Dosal Tobacco Corp. 
and Tobacco Institute 

KASOWITZ BENSON TORRES & FRIEDMAN 
AARON MARKS, ESQ. 

NANCY STRAUB, ESQ. 

On behalf of Defendants Liggett Group 
and Brooke Group 
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1 (Whereupon, the following pr iii s were had:) 

2 THE COURT: Good morning. 

3 MR. HEIM: Good morning. 

4 MR. ROSENBLATT: Good morning, Judge. 

5 THE COURT: Well, I wasn't too happy about 

6 coming here this morning. 

7 MR. ROSENBLATT: Why? 

8 THE COURT: I anticipate problems. I mean, 

9 you're all geared up for the big fight. 

10 Okay. What are we going to talk about, the 

11 first thing? 

12 MR. HEIM: Your Honor, we have two matters 

13 this morning. One is the testimony, the proffered 

14 testimony of Mr. Solberg, and the other is the 

15 appearance of Merrell Williams. 

16 Mr. Rosenblatt told me this morning that 

17 Mr. Williams, in any event, would not be appearing this 

18 week, as he had planned, because he has the flu, 

19 Mr. Williams. 

20 THE COURT: Mr. Williams? 

21 MR. HEIM: Mr. Williams has the flu. 

22 And so that matter is not as imminent as 

23 Mr. Solberg, who is scheduled to appear this morning. 

24 However, I think both Mr. Schneider and 

25 Mr. Rosenblatt are prepared to talk about the Merrell 
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1 Williams' matter. But I would suggest we take up 

2 Solberg first. 

3 THE COURT: Yes. Sure. That makes more 

4 sense. 

5 MR. HEIM: And if I may. Your Honor, you may 

6 recall Mr. Solberg having been discussed once before, 

7 and just to kind of bring it back to the Court because 

8 there's been so many witnesses that have come, 

9 Mr. Solberg is the gentleman who is the executive 

10 director of the organization whose acronym is DOC, 

11 D-O—C, Doctors Ought to Care. 

12 And you recall the last time that we 

13 discussed Mr. Solberg, the issue was whether his 

14 testimony would be, in effect, duplicative of 

15 Dr. Blum's, who had already testified at some length on 

16 the subject of alleged marketing to youth and sports 

17 promotions and other subjects of that kind. 

18 And we had a pretty long discussion of this 

19 with Your Honor. I have that — 

20 THE COURT: Would you just — it would be a 

21 big help to me — what was the date of his testimony? 

22 Do you recall? 

23 MR. HEIM: The day that we argued it, it was 

24 December 17th. 

25 THE COURT: December 17th. All right. 
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1 


MR. HEIM: 

1998. 

2 


THE COURT: 

I'm just looking at my list here 

3 

to find 

where we're at. 

4 


MR. HEIM: 

It was the morning session on 

5 

Thursday 

, December 17th, Your Honor. 

6 


THE COURT: 

Okay. All right. 

7 


MR. HEIM: 

And as I said, I have the 

8 

transcript of that discussion. 

9 


THE COURT: 

That will be a big help. I was 

10 

looking 

for my notes. 


11 


MR. HEIM: 

And I can hand it up to the Court. 

12 

This one has a lot of highlighting on it, but I don't 

13 

think any writing. 


14 


MR. MOODHE: 

: I have a second copy. 

15 


THE COURT: 

Do you have a clean copy? 

16 


MR. HEIM: 

A clean copy. 

17 


THE COURT: 

I appreciate it. 

18 


MR. MOODHE 

: Mine is marked on one section. 

19 


MR. HEIM: 

So, Judge, let me kind of bring it 

20 

back to 

you, where we wound up after that long 

21 

discussion and after 

Your Honor thought about it, 

22 

because 

— 


23 


THE COURT: 

Just a couple of items. 

24 


MR. HEIM: 

Okay. Where we wound up at the 

25 

end was 

that Your Honor said that you would consider 
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1 permitting him to testify about two subject areas: one 

2 was the pre-1969 advertising by the various companies, 

3 and the second was the subject matter of the American 

4 Medical Association having received funding by the 

5 tobacco companies; that is, the American Medical 

6 Association had an organization known as the Education 

7 Research Foundation, and that foundation received 

8 funding from the tobacco companies during a period of 

9 time in the '60s and early '70s. 

10 So, that was the — and Your Honor, he didn't 

11 have a lot of documents available to him at the time, 

12 and the Court said take his deposition on those 

13 subjects and then he can come back for those two 

14 purposes. 

15 And since those are the two subject matters 

16 of his testimony, that's the point that I wanted to 

17 talk about this morning. 

18 And fundamentally, and I'd like to break it 

19 down into those two separate subjects, the ads and then 

20 the American Medical Association. 

21 With regard to the ads, Judge, it is not my 

22 position that Mr. Solberg cannot show these ads to the 

23 jury. I'm not here to say that he's collected a whole 

24 bunch of pre-1969 ads, ads that go back into the '40s 

25 and '50s, and I'm not here to say that he can't show 
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1 the jury. 

2 I think he can show them to the jury, but I 

3 would urge Your Honor that he can show them to the jury 

4 only in the same way that Dr. Petty showed them to the 

5 jury, and that is, this gentleman, this young man, he's 

6 a 33-year-old kinesiologist, if you remember, someone 

7 who has all of his academic training in exercise 

8 therapy, and there's probably a more refined way of 

9 saying that, but essentially that. 

10 He collected these ads or others collected 

11 them for him. He readily admits that he didn't collect 

12 them in any systematic way. But he put together a 

13 whole bunch. He's collected a whole bunch of ads. 

14 He understands that there are such things as 

15 experts who do what is known as a contents analysis of 

16 ads, and he readily acknowledges that he hasn't done 

17 that. 

18 And he understands that there are probably 

19 ways of testing for the effect of ads, and he hasn't 

20 done that either. All he's really done is collected 

21 these ads. 

22 In that sense, it's a person who has a great 

23 deal of interest in ads, puts them in that DOC archive 

24 that you heard so much about from Dr. Blum, and he has 

2 5 ads. 
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1 And even he says, and he says this in his 

2 deposition, actually in a couple of places, but he 

3 said, I think I've already said: The ads speak for 

4 themselves; the health claims in the cigarette ads 

5 speak for themselves. He said that in Page 302 of his 

6 deposition. 

7 So my point with regard to that area of his 

8 testimony, as I said a moment ago, was not that he 

9 can't take these ads — he's got a lot of them. He's 

10 got a lot of ads. It's not my argument to Your Honor 

11 that he shouldn't be able to show them. But I don't 

12 think he can opine on them, because he doesn't, one, 

13 have the expertise to opine on them. He has no 

14 training whatsoever in advertising or marketing. Two, 

15 he hasn't done a contents analysis of them, and there 

16 are ways of doing that. And he knows nothing about the 

17 effect of those ads. And then, finally, even he says 

18 they speak for themselves. 

19 And that was essentially your ruling with 

20 regard to Dr. Petty, who also showed some ads. Much 

21 more limited. He showed a few ads. 

22 THE COURT: Well, let me ask you this. The 

23 ads that Dr. Solberg, is his name, wants to show, you 

24 say they're numerous. And he has them with him? 

25 MR. HEIM: Well, he has them with him, at 
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1 least the ones that were given to me. There seem to be 

2 quite a few of them, right. 

3 THE COURT: Okay. Are they categorized in, 

4 say, subject areas or — 

5 MR. HEIM: No, sir. The most that I can 

6 figure out — I'm sure Mr. Rosenblatt will address 

7 that, but as best that I can figure out, they are, you 

8 know — for example, there's a good number of Camel 

9 ads. 

10 THE COURT: Okay. What I was thinking of 

11 was, say, these are sports-related, these are 

12 movie-star related — 

13 MR. HEIM: No, they're not. Judge. In fact, 

14 he was asked at his deposition whether he had put the 

15 ads together or collected them in any systematic way, 

16 and how that was defined in his deposition was, for 

17 example: Did you take all of the cigarette advertising 

18 in Life Magazine during the year 1950, or all of the 

19 cigarette advertising in any particular media during 

20 any particular year? And he said: No, these are just 

21 ads they've checked. 

22 THE COURT: Assuming that he's done that on, 

23 we'll just say, an individual basis, day by day, 

24 picking up ads from whatever source, at some time did 

25 he go through these and put them in certain categories. 
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1 make indexes of them, or something of that nature, so 

2 that we can — 

3 MR. HEIM: Not to my knowledge. My 

4 recollection of his deposition was that they're trying 

5 to do that. As he said: We're working on trying to 

6 put them in some kind of order that one could do a 

7 systematic search on them. But they hadn't completed 

8 that as of yet. That's my recollection of his 

9 testimony. 

10 And the way they got these ads — I mean, 

11 he's very candid about it. These ads are ads that he 

12 and Dr. Blum collected. As he said, I think probably 

13 with a smile, they, quote, borrowed them from waiting 

14 rooms when they would see them there. And they just 

15 kind of collected these things. 

16 THE COURT: Okay. 

17 MR. HEIM: And they have them. 

18 So, they have a bunch of them. And since 

19 they are what they are, I don't think I can fairly 

20 object to them showing them, but I think that's about 

21 it. 

22 THE COURT: Okay. Let's see what the next 

23 step would be on the plaintiffs' side, then, the use 

24 thereof, other than showing them saying: Are these the 

25 ones you collected? Are these representative samplings 
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1 of what we've got? Okay. 

2 MR. HEIM: Okay. 

3 THE COURT: Now, what do you intend to do 

4 with that? 

5 MR. ROSENBLATT: Not an enormous amount of 

6 detail, but certainly, obviously to make the point. 

7 Some of the general themes. For example, 

8 there are a whole lot of ads that make health claims, 

9 in one sense or another. 

10 And Eric Solberg is not merely, you know — 

11 Mr. Heim is presenting him as doing clerical work, just 

12 collecting ads. He's read the ads. He understands the 

13 relationship between the ads in the '30s, the '40s. He 

14 understands when celebrities were used, when they used 

15 doctors and everything like that. So he's a great deal 

16 more than a collector. 

17 But, quite frankly, I do not intend — and I 

18 certainly don't intend to go ad by ad. I pretty much 

19 intend to go by categories, some of the major things, 

20 and obviously to make a point that none of these ads, 

21 because it wasn't required, didn't have any warnings. 

22 THE COURT: Okay. 

23 MR. ROSENBLATT: You know — 

24 THE COURT: I suppose you could point that 

25 out, the fact that this ad doesn't say something at 
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1 this particular — I mean, the ad speaks for itself 

2 generally — 

3 MR. ROSENBLATT: Right. 

4 THE COURT: — as to what it means. 

5 MR. ROSENBLATT: Sure. I'm not going to have 

6 him read it. 

7 THE COURT: But as to other opinions, 

8 maybe — 

9 MR. ROSENBLATT: Yes. I don't really 

10 expect — you know, conceptually the ads do speak for 

11 themselves. 

12 THE COURT: All right. Let's see what we do 

13 with it. If he's going to come up here and say: Here 

14 is an ad that shows a doctor smoking cigarettes saying 

15 cigarettes are wonderful for your health, as a matter 

16 of fact, cures the common cold, you know, that type of 

17 thing — 

18 MR. ROSENBLATT: Yes. 

19 THE COURT: — I don't know what he can say 

20 about that other than this was what was presented at 

21 that time, you know, that kind of thing. 

22 I don't know what you intend to do with a 

23 thing of that type, but that's just an extreme example. 

24 MR. ROSENBLATT: I may ask him: Well, why do 

25 you consider this to be a health claim? Why would you 
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1 put this in the category of an ad that's making a 

2 health claim? Or something like that. 

3 MR. MOSS: Therein lies the problem. 

4 MR. ROSENBLATT: Well — 

5 THE COURT: That depends on the question. It 

6 depends on the ad. 

7 MR. ROSENBLATT: Exactly. 

8 THE COURT: Really, it does. 

9 MR. ROSENBLATT: And, Your Honor, at the 

10 earlier hearing, you know, you recognized and I'm 

11 quoting you on Page 17888 — 

12 THE COURT: 17,000 what? 

13 MR. ROSENBLATT: 17888. 

14 THE COURT: Okay. I've got it here. 

15 MR. ROSENBLATT: I guess we're over 20,000 

16 now. 

17 You know, you said: This is not a cut and 

18 dried situation. This is just an expansive, unusual 

19 situation. I think it goes far beyond being, number 

20 one, a curator; number two, a keeper of the archives in 

21 that regard or a custodian of records. I think what he 

22 is basically functioning — that he's basically 

23 functioning in the role of an historian. 

24 And you go on to say: And if one looks at 

25 the role and says that he's an historian, what do 
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1 historians do? They collect the data and interpret 

2 what it means. 

3 But, you know, even though you said that, I 

4 still don't intend to have him explain the obvious; an 

5 ad that speaks for itself, speaks for itself. 

6 THE COURT: Okay. 

7 MR. HEIM: Well, Your Honor — 

8 THE COURT: If we're not going to get into 

9 the issue of whether this ad should be shown or not 

10 shown, then I think we've overcome the major part of 

11 it. As the ad is shown, and it depends on what he 

12 wants to do with it, if he's going to say: Okay, these 

13 are subcategories, classes of ads showing doctors, 

14 okay, and this is what it says and this is the health 

15 claims either made or not made, so what? 

16 MR. HEIM: Well, I think he can say this is a 

17 category of an ad that shows a doctor. And I think 

18 that beyond that, whatever the ad says, it says. I 

19 don't believe this gentleman is able to put a gloss on 

20 the ad that says, this is a health claim or it's not a 

21 health claim, for a number of reasons. One is, what is 

22 or is not a health claim, this jury is every bit as 

23 able to discern, as this gentleman is from the witness 

24 stand, whether it is a health claim or not — 

25 THE COURT: We're getting esoteric I think. 
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1 MR. HEIM: I think it is esoteric. That's 

2 why, if you read down on the very same page that 

3 Mr. Rosenblatt referred you to, I think that's why you 

4 said: Now, a lot of what he says appears on the face 

5 of it to be speculative and conclusory, and I do 

6 understand. I mean, it is kind of one of those things. 

7 THE COURT: I won't be able to tell you until 

8 I find out what he wants him to say. 

9 MR. HEIM: I know that. Judge, but what I'm 

10 saying is the Frye test has to mean something. I mean, 

11 I don't know what. But it has to have a tiny, little 

12 kind of standard beyond which you have to get in order 

13 to be able to say something is something else. 

14 THE COURT: You're still talking in a vacuum 

15 and not knowing what the facts are. We're going to 

16 look at the ads. He's going to present them in the 

17 manner in which he presents them, and if he asks a 

18 question which you feel is an improper question, we'll 

19 discuss it at that time. 

20 MR. HEIM: Sure. That's fine. 

21 THE COURT: And get an interpretation. 

22 MR. HEIM: That's fine. 

23 THE COURT: I don't have any problem with 

24 that. 

25 MR. MOODHE: Your Honor, may I just point one 
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1 thing out on this line of questioning as to what the 

2 ads may or may not mean? Remember what we're talking 

3 about here. This is a gentleman who has no medical 

4 training. He is just — he has some training in 

5 kinesiology, which is the movement of the body. He has 

6 no medical training, no health background at all. 

7 Yes, he's looked at the ads. He's looked at 

8 a lot of ads. But he has no expertise beyond which the 

9 jury sitting here has. 

10 THE COURT: And — 

11 MR. MOODHE: Listen to what his own words 

12 were, Your Honor. 

13 THE COURT: We're really speculating about a 

14 lot of stuff that basically isn't going to happen or 

15 has no meaning or bearing on anything. He's not going 

16 to come in and say: This ads shows this person is 

17 going to get emphysema if he smokes this cigarette. 

18 That's not what he's going to say. He's going to say 

19 whatever the ad intends to portray, the manner in which 

20 it portrays it. We'll make a determination as to what 

21 he means to say about this particular ad. 

22 MR. MOODHE: Your Honor — 

23 THE COURT: I think we're really looking in 

24 the shadows here where we don't have to. 

25 MR. MOODHE: This is mass consumer 
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1 advertisements, and in Mr. Solberg's own words, at his 

2 deposition, he said, "I think I've already said the ads 

3 speak for themselves. The health claims in these 

4 cigarette advertisements speak for themselves." 

5 I don't think — I think that when any lay 

6 person — any juror takes a look at these ads, they're 

7 going to say: Oh, my God, I can't believe that's the 

8 way the cigarettes were promoted. 

9 He, himself, says these people here are going 

10 to be hit in the face with these ads. 

11 THE COURT: I understand that. I understand 

12 we don't even know what the question is going to be to 

13 this. And we don't know what his answer is going to 

14 be. And we're just fishing around in the dark 

15 wondering "what if." 

16 And I'm not going to sit here and play the 

17 "what if" game. I'm going to wait until I have a 

18 question in front of me, and then I'm going to find out 

19 whether or not it's appropriate for him to answer the 

20 questions. You can play "what if" games all day, and I 

21 don't want to do that. 

22 MR. HEIM: Fair enough. Judge. We'll wait 

23 and see what the questions are. 

24 THE COURT: All right. 

25 MR. KIRBY: Your Honor — 
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1 THE COURT: We have another country to be 

2 heard from. 

3 MR. KIRBY: With respect to the issue of 

4 whether the ads can be shown to the jury, it's 

5 Reynolds' position that at least as to our ads, that 

6 they cannot. We have filed written objections with 

7 respect to that. We are prepared to argue it. 

8 THE COURT: What's the objection showing a 

9 Reynolds' ad? 

10 MR. KIRBY: Well, first of all, relevance. 

11 There is absolutely no evidence — in fact, this 

12 witness testified at his deposition that he has no 

13 earthly idea whether any member of this class ever saw 

14 any one of these ads. 

15 More importantly, even if they did, there's 

16 no evidence that any class member took any action or 

17 refrained from taking any action as a result of such an 

18 ad. We have an authentication objection. We also have 

19 an objection based on fraud statute of repose. These 

20 ads are in the '20s, '30s and '40s, and we don't waive 

21 that objection. We want it clear on the record. 

22 THE COURT: I understand that. 

23 MR. MOSS: B&W joins in that objection. 

24 THE COURT: Those objections will be 

25 overruled. 
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1 All right. 

2 MR. HEIM: Your Honor, the second subject is 

3 different, and I think more concrete. And that is the 

4 area of the AMAERF, as it's known. And in this area, 

5 essentially what the plaintiffs want to put on through 

6 Mr. Solberg is the fact that the American Medical 

7 Association's journal accepted cigarette advertising up 

8 until the end of 1953, and that at some point in 1964, 

9 the six tobacco companies gave $10 million, which was 

10 later expanded to $15 million, to the American Medical 

11 Association's fund to do research into tobacco and 

12 health. And various inferences are to be drawn from 

13 that, from essentially those facts. 

14 Now, my objection to this is relevance. 

15 There's no issue here as to whether or not that money 

16 was given with no strings attached. It was given with 

17 no strings attached. Nobody disputes that. It was 

18 administered by the American Medical Association, and 

19 they did what they did with it. They distributed it to 

20 different universities and research centers. 

21 And so the question is: What does that have 

22 to do with any claim in this case against the tobacco 

23 companies? 

24 I know it is Mr. Solberg's contention that 

25 the American Medical Association should not have taken 
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1 that money; that they should not have had anything to 

2 do with the tobacco company; that it was wrong for them 

3 to do that in 1964; that it clouded their judgment and 

4 things of that sort. But in terms of the plaintiffs' 

5 affirmative case, how does that make out any claim in 

6 this case against a tobacco company? 

7 If you look at the claims in the case, it 

8 certainly doesn't bear on any of the products liability 

9 issues in this case. I think we can easily see that. 

10 And there's no contention by Mr. Solberg that the 

11 companies did anything wrong in giving this money to 

12 the American Medical Association. 

13 So, the question is: Why should this 

14 testimony be allowed to be put in front of this jury, 

15 other than to raise some inference that shouldn't be in 

16 front of the jury? And there's no basis for an 

17 inference. It would be, I think, prejudicial to let 

18 one be suggested. 

19 He has no special expertise in this subject 

20 either. In fact, he testified that his knowledge of 

21 this subject is based on documents that were given to 

22 him by certain plaintiffs' lawyers in other cases, for 

23 the most part. That's where he gets his knowledge of 

24 the subject. 

25 He has said he's requested documents from the 
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1 American Medical Association, but has been unsuccessful 

2 in getting them to date. 

3 So, what you have here is a non-expert with 

4 incomplete data making suggestions to a jury on a 

5 subject that is of no relevance or, at best, marginal 

6 relevance to the plaintiffs' case in chief. 

7 Now, it may be that it could have some 

8 relevance later, depending on what the defense does, 

9 but it certainly doesn't have any relevance at this 

10 point. 

11 His criticism is of the American Medical 

12 Association. That's what this testimony really is. 

13 It's kind of a high-powered critique of the American 

14 Medical Association, who, quite obviously, are not a 

15 defendant in this case. 

16 THE COURT: Let's find out what we're talking 

17 about. 

18 Yes, sir. 

19 MR. ROSENBLATT: Judge, Mr. Solberg's 

20 critique is partly critical of the American Medical 

21 Association, but the fundamental thing that he is 

22 critiquing and criticizing is a corrupt relationship 

23 between the tobacco industry and the American Medical 

24 Association. 

25 Talk about relevancy, I'm going to quote 
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1 from — I expected this to come up, so I'm going to 

2 quote from Mr. Heim's opening statement where he tells 

3 this jury: Well, you know, you're going to hear — in 

4 effect, you're going to hear that the tobacco 

5 industries alone — the great American Medical 

6 Association, you know, agreed with us. 

7 But these are his words to this jury during 

8 his opening statement: "The warnings that we put on 

9 the packs, they're adequate." 

10 Now, it's interesting what you find in that 

11 debate about the warnings. When the American Medical 

12 Association was asked its view of whether warnings 

13 should go on the pack in 1965, what do you think the 

14 American Medical Association had to say about whether 

15 warnings should go on the packs? 

16 The American Medical Association said: We 

17 don't think warnings are necessary, because the health 

18 risks of smoking are well-known by the American people. 

19 The warnings aren't going to tell anybody, even school 

20 children, things they don't already know. That was the 

21 American Medical Association in 1965. 

22 And that's why I say it's a critical issue, 

23 the study — is this an independent judgment the 

24 American Medical Association breached? And it goes to 

25 the issue of what people knew, which is a central issue 
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1 in the case. 

2 It's also as a result of Mr. Solberg being an 

3 historian on this issue and having lectured on this 

4 issue. 

5 When an industry can corrupt the medical 

6 profession and in effect seduce them and prevent them 

7 or confuse them, however you want to do it, so that 

8 they are not advising their patients in the 1940s, '50s 

9 and '60s to tell their patients not to smoke, it's very 

10 germane. 

11 And they changed the earlier position of the, 

12 I think — you know, I have to hear this from Solberg, 

13 but I think the board of governors of the American 

14 Medical Association — at one point in time there were 

15 all four warnings. Then they came out publicly — and 

16 Mr. Heim was correct in what I quoted from his opening 

17 statement, the American Medical Association did take 

18 that position, and two weeks after they changed their 

19 position, they got 10 or 15 million dollars. 

20 And that's the relevancy of it. The 

21 relationship between the American Medical — you know, 

22 this is a smoking and health case. The doctors of this 

23 country are in the best position — that's what 

24 Dr. Whelan was talking about. That's why she formed 

25 her organization. She said the media do a horrible job 
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1 and the doctors were not doing a real good job. So at 

2 least — so it just ties in. Judge. 

3 MR. HEIM: Let me make a brief response to 

4 that. 

5 Apart from, I believe, counsel having the 

6 chronology wrong on the funding — that's immaterial 

7 here — it's an inductive leap that they want to make 

8 to impugn the integrity of the American Medical 

9 Association. They want to make an inductive leap and 

10 have the jury make an inductive leap, that somehow 

11 having this Educational Research Foundation take 

12 unrestricted money, which the American Medical 

13 Association administered and the tobacco companies had 

14 zero to do with, somehow ought to be taken to mean that 

15 whatever positions they took on the issues of smoking 

16 and health were corrupted. And I don't believe you can 

17 make that inductive leap unless you have some evidence 

18 of that. You just — it's the — forgive the Latin, 

19 but it is the classic post hoc ergo propter hoc problem 

20 with the proof. And you can't do that. 

21 Second of all, it's true, I said that in my 

22 opening. But until I put on evidence about it, it's 

23 not part of his case; it's part of my case. As I said, 

24 it could be — it's possible that it could be relevant, 

25 although I don't think so, unless they have more than 
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1 that on rebuttal, but I don't see how it comes into 

2 their case to come out affirmatively and impugn the 

3 American Medical Association. 

4 So, I believe that testimony would be 

5 improper at this time. 

6 THE COURT: I don't know whether or not 

7 that's the case. There are some factual matters here 

8 which he may be aware of historically, and if so, can 

9 relate factual matters as to chronology and things and 

10 events that took place. Interpreting the meaning 

11 thereof may be another story, but that's step two. 

12 If he has this information, and he's done it 

13 in a historical fashion, that step one incorporated A, 

14 B, C, D and E, and these are the events A, B, C, D, E, 

15 that took place during step one, I don't see any reason 

16 he couldn't testify to that. 

17 So, I can't limit him at this point. To make 

18 any other inference specifically from him as to what 

19 somebody did or meaning thereof, that may be a 

20 different story. But what you're talking about is some 

21 very subtle activity here, and you know, you're not 

22 talking about a flat-out bribe: "Okay, if you change 

23 your position, here is $50 million," or "Here is $50 

24 million, now change your position," however you want to 

2 5 put it. 


http://legacy.library.ucsf.e^ticKBmJTQ^a0^WpcMr.industrydocuments. ucsf.edu/docs/zrjl0001 



http://www.clicktoconvert.com 


TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V—CALLHRIGHTSGRESERVED 


http://legacy.library.ucsf.e^ticKBmJTQ^a0^Wpc^.industrydocuments. ucsf.edu/docs/zrjl0001 



version - http://www.clicktoconvert.com 


18942 

1 The subtlety of it is the factual events that 

2 took place surrounding that whole area. And that's 

3 what we're talking about. So let's see what the facts 

4 reveal before we get into any interpretation. 

5 MR. MOSS: Is Your Honor, at least at this 

6 time, because we're put in a position without a — I 

7 think I understand what Your Honor is saying, that at 

8 this point he can't give any opinions as to what his 

9 conclusion of the facts are. He can testify as to the 

10 facts as he's learned them. 

11 See, we don't want to be — the reason we're 

12 doing all of this is to avoid the necessity of getting 

13 up in front of this jury, making objections that are 

14 based upon what we're talking about now; that is, the 

15 witness' competence to testify and give opinions 

16 regarding the subtleties. Clearly, this runs — 

17 THE COURT: Let's put it this way. I don't 

18 know the facts, because you folks do and you're way 

19 ahead of me when it comes to that. So it makes it easy 

20 for you to understand what's going on. 

21 Sitting in this seat saying what is this 

22 man — what we're talking about at this point, 

23 supposing there is a series of events that take place, 

24 studies made by the AMA, and all that sort of business, 

25 some intensive investigation going on with tobacco. 
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1 tobacco, tobacco, tobacco, and all that sort of 

2 business, and all of a sudden there's a hiatus point 

3 and from that point on they decline from that position, 

4 and at that hiatus point one brings out the fact that 

5 there was a huge infusion of money. You know, one 

6 could sit there and say: Well, gee whiz, Fact A and 

7 Fact B now indicate that there's something to look at 

8 here. 

9 Maybe that's what we're talking about. I 

10 don't know. If that's the case, he can enumerate those 

11 facts. Okay. 

12 MR. MOSS: I think what I suggested earlier 

13 is what Your Honor has ruled. I mean, I think you've 

14 overruled our objection that he's not competent to 

15 testify as an historian; that is, as to events. And 

16 I'm assuming that's been done. 

17 I'm now getting to the second point, which I 

18 think Your Honor has addressed. But I want to be sure 

19 it's absolutely clear so we're not in a position to 

20 have to jump up, object to issues that we're attempting 

21 to raise with the Court right now, that this witness is 

22 not competent to give his opinion as to why the AMA — 

23 THE COURT: Unless he's got some facts to 

24 back it up, and I don't know what he's going to say. 

25 MR. MOSS: Well, I think Your Honor has 
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already said he's allowed to testify to historical 
facts. 

THE COURT: All right. 

MR. MOSS: Suppose he said — and I don't 

know what the facts are. Your Honor, but just for a 
minute, suppose he testifies to your factual scenario 
that you gave us a moment ago, all right, that there 
was all this work, there was all this information, and 
then there was a cessation of it and there was this, as 
Your Honor phrased, a hiatus, and then they came out 
with a different position and changed their position. 
Okay. 

He can testify to all of that, if I 
understand what Your Honor has ruled over our 
objection, but now the next point that we're trying to 
raise with Your Honor is our position is he cannot 
testify as to: Well, what's your opinion as to why 

they did that? That's really where I'm trying to focus 
on. 

THE COURT: When we get to that point, we'll 

worry about it. Okay. 

MR. MOSS: Well, that's the reason — 

THE COURT: Because I don't know what he's 
going to base that on. 

Now, he may have some factual matters upon 
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1 which he can base an opinion, as either an historian or 

2 the knowledge he does have. I don't know that yet. 

3 But to make pure inferences on inferences, I agree with 

4 you, that's a problem. 

5 Let's see what the facts reveal before we ask 

6 the ultimate question of the opinion. 

7 MR. MOSS: Okay. But I guess what I'm trying 

8 to prevent is to put us in a position of him asking the 

9 question and then we object, we come up. 

10 THE COURT: That's the name of the game. 

11 MR. MOSS: It isn't the name of the game, 

12 Your Honor. This is the name of the game: We're 

13 trying to avoid it right now, that's why we're bringing 

14 it. 

15 THE COURT: I told you a million times, I 

16 don't like to work in a vacuum, and until I know for 

17 sure what we're talking about and I can make a 

18 definitive ruling on something I can feel confident 

19 about, I'm not going to make these blanket rulings and 

20 prevent things from happening which may not necessarily 

21 have to be prevented. Let's go find out. 

22 MR. MOSS: I think there's two ways we can 

23 attempt to avoid that problem. 

24 THE COURT: Look — 

25 MR. MOSS: As Your Honor says, you can look 
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at the deposition; I think it answers that. And number 
two — I'm not asking Your Honor to do our work — voir 
dire, before we have to jump up in front of this jury. 

THE COURT: You can jump and make the 
objection if you want to. 

MR. MOSS: I don't want to do that. 

THE COURT: That's too bad. I'm sorry about 

that. 

MR. MOSS: All right, sir. 

THE COURT: Let's find out what the question 

is, and then we'll go from there. 

MR. M00DHE: Your Honor — 

MR. HEIM: I'm sorry. Joe, go ahead. 

MR. MOODHE: Your Honor, I wanted to address 

for the moment the issue of Mr. Solberg testifying as a 
fact witness. 

He is presented as an expert witness, not a 
fact witness. And please understand the basis of his 
testimony about the AMA. It is based principally on 
his review of — not of a volume of documents, but a 
select set of documents, a manageable set of documents, 
documents that don't require any particular expertise, 
because all they're talking about are facts of funding 
or who was where at what time. 

They're not documents that are 
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1 inscrutable to the average person. They can be 

2 interpreted. They're a manageable set of documents. 

3 Mr. Solberg has no connection with the AMA. 

4 And it 1 s interesting to recall that there was an 

5 official of the AMA here. Dr. Thomas Houston did 

6 testify. Now, if Mr. Rosenblatt wanted to put in the 

7 facts about the AMA's relationship — 

8 MR. ROSENBLATT: You're mistaken, counselor. 

9 Dr. Houston did not testify. 

10 MR. MOODHE: Dr. Houston was here on voir 

11 dire. 

12 MR. ROSENBLATT: No, not this case. 

13 MR. MOODHE: Yes, he was. 

14 MR. ROSENBLATT: No. You're wrong. 

15 THE COURT: We're just arguing. 

16 MR. MOODHE: In any event, he had an 

17 official — if he didn't testify, he was on his witness 

18 list, an official of the AMA. He could have put these 

19 documents in through an official of the AMA. 

20 The other piece of his reliance is a lot of 

21 hearsay, conversations that he's had over time. And 

22 Mr. Solberg jumbles this all up together. 

23 Now, the conversations are clearly 

24 inadmissible hearsay and you couldn't use an expert to 

25 get that in front of the jury. 
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1 To the extent that he relies on documents 

2 that are plain English documents, they can be presented 

3 to the jury. The question then is: What does 

4 Mr. Solberg add as a fact witness? He really doesn't 

5 add anything. 

6 I think we need to be attentive to using 

7 somebody under the umbrella of an expert to validate 

8 and give more credence to factual inferences that 

9 properly lie with the jury. That's a real danger here, 

10 I submit. Your Honor. 

11 THE COURT: One of the real dangers of all of 

12 this litigation is you know too much and you suppose 

13 too much, and because you take 300-, 400-page 

14 depositions, you think you know everything about 

15 everything. 

16 The question is: Maybe when you come up to 

17 hear the questions on the witness stand, not one of the 

18 questions asked on the witness stand will be the same 

19 as asked in the deposition. Here's where the problem 

20 comes in, you suppose these things happen. 

21 I won't know until I hear questions and I 

22 won't know until I hear answers, but I'm not going to 

23 second guess it. We'll put the witness on and we'll 

24 see where we go. If we have to say no, I'll sustain 

25 the objection to that question and that question, so be 
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1 it. 

2 MR. HEIM: Your Honor, just two other small 

3 points, and then I'll sit down and we can address the 

4 other one. 

5 The first is, in view of the limited nature 

6 of this gentleman's testimony on the discrete subjects 

7 that the Court is permitting him to appear on, I would 

8 ask that we not go through the exercise of going 

9 through his CV and picking out articles that he has 

10 co-authored, that have nothing to do with the subject 

11 matter of his testimony, because asking him what the 

12 thrust or crux of those articles are, unless they're 

13 related to these two subject areas, would be just to 

14 broaden his testimony beyond that. 

15 THE COURT: We've already been through that 

16 anyway, haven't we? 

17 MR. HEIM: Sir? 

18 THE COURT: We've taken his CV already? 

19 MR. HEIM: No, not in front of the jury. 

20 MR. ROSENBLATT: Not in front of the jury. 

21 That was outside the presence. 

22 THE COURT: Even I get confused on that. 

23 MR. HEIM: So I would ask Your Honor to limit 

24 the CV to things that are relevant to his testimony. 

25 And the only other thing is, since we don't 
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1 know where he's going to go with these ads, Lorillard 

2 and Philip Morris would join in the objections raised 

3 by Reynolds. 

4 MS. LUTHER: Make that Liggett and Brooke. 

5 THE COURT: Everybody joins in the motion. 

6 Same ruling. 

7 MR. HEIM: Thank you. 

8 THE COURT: What do you want to do about the 

9 CV? I'm a little concerned about that. 

10 MR. ROSENBLATT: The CV, Judge, I'm going to 

11 go through his educational background. He's the 

12 executive director of DOC. I'm going to have him 

13 explain. 

14 I do not intend to go through what I usually 

15 have done with most experts in terms of a series of 

16 articles and asking him, so I think that's an academic 

17 concern. It's going to be a lot briefer in my going 

18 through his CV, but that's where I'm going — obviously 

19 his educational background, his work background, some 

20 of the positions he's held. But it's going to be much, 

21 much briefer. 

22 And I don't t slieve I'm going to be asking 

23 him about articles, ;pt like in a generic way, 

24 subjects he's written on. But I'm not going to ask him 

25 about a particular — 
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1 THE COURT: Okay. It's my understanding 

2 that — because I'm a little bit confused also. He's 

3 never been presented to the jury? 

4 MR. ROSENBLATT: Never. 

5 THE COURT: We just had a voir dire? 

6 MR. HEIM: We just did a voir dire, Your 

7 Honor. 

8 MR. ROSENBLATT: So he's a stranger to the 

9 jury. 

10 THE COURT: So he's a stranger to them. 

11 He'll have to be introduced. He's entitled to go into 

12 his CV and establish his expertise, whatever it is, 

13 within the limits we're talking about. All right. I 

14 don't have any problem with that. 

15 MR. HEIM: All right. Now, we have 

16 Mr. Williams to — 

17 MR. ROSENBLATT: Could I say, as to Merrell 

18 Williams, first of all, we thought he was going to 

19 testify this week. We found out he has the flu. He 

20 can't testify this week. So my suggestion would be, 

21 let's — I don't expect Mr. Solberg to take all day. 

22 This is what I present. I would much prefer to put 

23 Solberg on, get rid of him, finish that and we can take 

24 whatever time is necessary. It's 9:30. 

25 MR. SCHNEIDER: That's fine. Your Honor. 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE COURT: I don't want the jury sitting in 

there. 

MR. ROSENBLATT: I do need a few minutes to 

discuss with the witness what's going on. 

THE COURT: All right. We'll take a few 

minutes. 

MR. ROSENBLATT: Okay. 

(A brief recess was taken.) 

THE COURT: Have a seat, please. 

Apparently there was some sort of a bad 
traffic accident and four of the jurors got tied up in 
the traffic and all that. But they are here. So we're 
ready to proceed. 

Okay. Let's bring the jury out. 

(The jury entered the courtroom.) 

THE COURT: Good morning, folks. 

THE JURORS: Good morning. 

THE COURT: I understand there was a traffic 

problem, delayed thing, coming up from the south. 

JUROR 805: There was an accident on Sunset. 

THE COURT: On Sunset. A delayed thing. 

We're glad you got through it and weren't involved in 
it. 

Okay. We're ready to proceed. Anything new 
over the night? 
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1 JUROR 805: No, sir. 

2 THE COURT: Okay. Great. 

3 All right. You may p: d, sir. 

4 MR. ROSENBLATT: Our r <t witness. Judge, is 

5 Mr. Eric Solberg. 

6 THE COURT: All right, sir. If you come up 

7 here, sir. 

8 Thereupon: 

9 ERIC SOLBERG 

10 having been called as a witness, was duly sworn, 

11 examined, and testified as follows: 

12 DIRECT EXAMINATION 

13 BY MR. ROSENBLATT: 

14 Q. Please state your full name and your present 

15 address for the jury. 

16 A. Eric John Solberg, living at 17011 Poplar 

17 Hill, Houston, Texas. 

18 Q. What is your affiliation or association with 

19 an organization called DOC, Doctors Ought to Care, 

20 located in Houston? 

21 A. I am the executive director of the 

22 organization. I've been the executive director since 

23 1991. 

24 Q. Okay. I'll ask you some more detailed 

25 questions, but I know members of the jury have heard 
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1 from Dr. Alan Blum, who's already testified in this 

2 case. But before I get to specifically what you've 

3 been doing as executive director of Doctors Ought to 

4 Care, let me take you through some of your educational 

5 background and training. 

6 Where did you go to college and what did you 

7 major in? 

8 A. I went to Augsburg College, which is a small 

9 college in Minneapolis, Minnesota, just across the 

10 river from University of Minnesota. I majored in 

11 exercise physiology and I had a minor in health. 

12 Q. Now, what do we mean when you say exercise 

13 physiology? 

14 A. Essentially it's the response of the body, 

15 the effects of exercise on the body. 

16 Q. Now, listed in your curriculum vitae, and I'm 

17 trying to go through this in somewhat of a 

18 chronological order, internship in cardiac 

19 rehabilitation at the United Hospital at St. Paul, 

20 Minnesota. What did that involve? 

21 A. Chronologically — actually you'd have to 

22 flip to the next page of the CV, because prior to that 

23 internship I had already been working for the 

24 Minneapolis Heart Institute, under contract with Health 

25 Fitness Consultants, and that was also in cardiac 
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1 rehabilitation. 

2 There's different phases of cardiac 

3 rehabilitation, one, two and three, and I worked and 

4 interned later at another hospital. United Hospital, in 

5 phase two, which is an outpatient setting where someone 

6 who's perhaps had bypass surgery or a heart attack or 

7 even a heart transplant comes in three days per week to 

8 exercise. And we monitor their exercise program. 

9 Q. Is that pretty much what you did at the 

10 Minneapolis Heart Institute? 

11 A. That's correct. 

12 Q. And was that different or pretty much the 

13 same in terms of your internship in cardiac rehab in 

14 St. Paul? 

15 A. It was very much the same, although the 

16 internship was a bit more formal in terms of actual 

17 training and working with both an exercise physiologist 

18 and a cardiac nurse. 

19 Q. So that a person with heart difficulties, 

20 someone who's had a heart attack or coronary artery 

21 bypass surgery, you put them on an exercise program and 

22 you monitor that. Is that part of what you were doing? 

23 A. That's correct. And part of that monitoring 

24 includes then when they are — during their exercise 

25 routine, they're hooked up to what are called leads. 
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1 which are little electrodes placed on different 

2 portions of the chest, and that's so we can monitor 

3 their heart rate and their rhythm while they're 

4 exercising. 

5 Q. Now, in going down your educational 

6 background at the University of Minnesota, if I'm 

7 pronouncing this right, the department of kinesiology? 


8 

A. 

Kinesiology. 


9 

Q. 

Kinesiology. And you received a Master's 

10 

degree 

in that particular specialty; is that 

correct ? 

11 

A. 

That's correct. 


12 

Q. 

And what is kinesiology? 


13 

A. 

Kinesiology itself is the study of 

motion or 


14 study of movement of the body. It's very much related 

15 to exercise physiology. 

16 It's somewhat misleading on the CV. The 

17 department or the division actually at the University 

18 of Minnesota is called the division of kinesiology and 

19 leisure studies. Underneath that umbrella are a whole 

20 range of degree programs, what they're called, so I 

21 could have gotten a Master's in exercise physiology, 

22 sociology of sport, which is actually the discipline 

23 that I focused on. 

24 So, I didn't focus as much of my attention in 

25 the areas of exercise physiology and studying the 
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1 motion of the body, which is what kinesiology is. My 

2 subdiscipline was the sociology of sport. 

3 Q. Now, in terms of the field of kinesiology, 

4 you've got a Master's degree in that. Is it possible 

5 to get a Ph.D? 

6 A. Yes. In fact, I am currently enrolled at the 

7 University of Minnesota working on a Ph.D. I'm under a 

8 program, Ph.D program there. 

9 Q. And when would you expect to receive your 

10 Ph.D? 

11 A. Well, the CV is somewhat dated. I haven't 

12 updated that for about a year and a half or two years, 

13 so I probably will not receive my Ph.D until Fall of 

14 the year 2000. 

15 Q. Now, in terms of postgraduate training, it 

16 appears on your CV that you worked for the North Dakota 

17 Job Service, quality circle management training. Tell 

18 us what that involved. 

19 A. That was not a job. That was actually a 

20 course that — at that time I was working for the North 

21 Dakota State Department of Health, and a number of us 

22 were required to go through management training courses 

23 as part of our education and in our employment with the 

24 State. 

25 Q. Within the State of North Dakota, I think 
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1 most people, like myself, think of North Dakota as very 

2 cold and sparsely populated. So, what is the general 

3 jurisdiction that the North Dakota State Department of 

4 Health has over the population of North Dakota? 

5 A. You're right. It's both cold and sparsely 

6 populated, and I think becoming more sparsely populated 

7 as people exit toward Minnesota. 

8 In my role with the State Health Department, 

9 I was the coordinator for community health programs. 

10 and what I did, I had a number of responsibilities, but 

11 primarily my role was to assist local and — local 

12 city, county health departments around the state on a 

13 variety of health issues, everything from fitness and 

14 nutrition to exercise, tobacco use, those kinds of 

15 areas. 

16 Q. Yes. That was going to be my next question. 

17 Looking at your curriculum vitae, you've got a Master's 

18 degree and you're working on a Ph.D in kinesiology, so 

19 the next logical question is: How did you get involved 

20 with the tobacco issue and leading up to your work with 

21 the organization. Doctors Ought to Care? 

22 A. Primarily it was a result of my experiences 

23 and work in cardiac rehabilitation, both for the 

24 Minneapolis Heart Institute and United Hospital. 

25 A large number of the patients that I saw on 
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1 a daily basis had a couple of things in common. Many 

2 of them consumed alcohol in excess, but also a large 

3 number of them smoked cigarettes on a daily basis. 

4 And I had, I guess, some ethical questions or 

5 concerns in my own mind about what we, as a society, 

6 you know, do in the case of someone with a heart 

7 transplant. At that time we were seeing patients with 

8 heart transplants coming in who had sort of abused 

9 their bodies and were cashing in for new parts later on 

10 in life. And that's when I decided to make an effort 

11 to pursue a career or job in sort of a preventive 

12 medicine capacity. 

13 Q. Now, when did you move to Houston? 

14 A. I moved to Houston in the Fall of 1990. 

15 Q. Where had you met Alan Blum? Give us to 

16 understand how you actually got the job and the 

17 position. 

18 A. I met Dr. Blum and some others affiliated 

19 with DOC, the organization DOC, in January of 1989. 

20 There was a national conference that was sponsored by a 

21 number of organizations, primarily by the United States 

22 Government, and state health departments sent 

23 representatives from around the country. 

24 It was the first national conference of its 

25 kind that focused on tobacco use and what do we do 
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1 about it. And it was at that meeting that I met 

2 Dr. Blum and some others in DOC and began volunteering 

3 my time helping them to write grants and do some fund 

4 raising, while still living in North Dakota. So we had 

5 sort of a long-distance professional relationship for 

6 almost a year, really, before I got there. 

7 Q. Now, you've had an affiliation with DOC for 

8 just about a decade now, and you're presently the 

9 executive director, as well as the executive vice 

10 president? 

11 A. That's correct. 

12 Q. And so, give us to understand the kinds of 

13 things that you do in that role, not necessarily on a 

14 day-to-day basis, but generally. 

15 A. Well, Dr. Blum calls me chief bottle washer, 

16 among other things, but for the most part, in directing 

17 the organization itself, we have chapters around the 

18 country much like maybe another voluntary health 

19 agency; the Lung Association has offices around the 

20 country. 

21 We have at present time about 76 active 

22 chapters that are affiliated either with medical 

23 schools or residency training programs where physicians 

24 are still in training, and hospitals and clinics. 

25 And in that capacity, I assist those chapters 
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1 in providing health education through their clinics, 

2 school classrooms and out in the community on different 

3 health topics. Substance abuse certainly is one and 

4 the tobacco issue is one, but also alcohol use, fitness 

5 and nutrition, actually many of the same things I 

6 worked on while I was in the State Health Department in 

7 North Dakota. 

8 We also house — we call it the world's 

9 largest sociocultural collection or archive on the 

10 tobacco issue, so I have also served as director of 

11 that collection, literally since I got to the 

12 organization in 1990. 

13 Q. Now, I'm not going to go down all your 

14 various teaching positions, where you've been 

15 instructor at the University of North Carolina, for 

16 example, but you've been the education coordinator in 

17 the department of family medicine at Baylor College of 

18 Medicine in Houston, and we know from Dr. Blum's 

19 testimony that he's affiliated with the Baylor College 

20 of Medicine, as well. 

21 But in your particular role, obviously you're 

22 not an M.D., so what is your specific role in the 

23 department of family medicine at Baylor? 

24 A. I left the department, actually in 1997, so 

25 you have to make clear the dates, the time frame. 
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1 When I first came to Houston, went to 

2 Houston, I split my time between the department of 

3 family medicine, as an education coordinator there, and 

4 DOC, serving as executive director. At that time the 

5 executive director position really wasn't a full-time 

6 position, nor could they pay me a full-time salary. 

7 The budget wasn't large enough to do so. 

8 I think the budget, when I arrived at the end 

9 of 1990, was about $45,000 a year. So I split my time 

10 with Baylor College of Medicine in the department of 

11 family medicine, where I worked with a number of the 

12 faculty and some of the staff in some of the health 

13 education efforts there. 

14 In doing so, we also worked with different 

15 departments and divisions within the school, the 

16 medical school. The division of allied health was the 

17 one that I most worked closely with. 

18 Q. Now, you've got a category on your CV: 

19 Research and Grants. I'm only going to ask you about 

20 one or two of them. 

21 For example, program support for the Tobacco 

22 Archive and International Resource Center, the oral 

23 history project. What d s that involve? 

24 A. That was a 25, gift from Dr. John 

25 McGovern, who is best kr wn for his work in allergy 
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1 medicine, but who made that contribution to our archive 

2 in order to help preserve much of the audio and even 

3 some of the videotapes that we held there in terms of 

4 historical interviews with a variety of people, some of 

5 the news documentaries that you might have seen on 

6 television over the years. We have some dating back to 

7 literally the 19 — early 1960s. 

8 And so, what we were planning to do with much 

9 of this and some of the other media, be it print or 

10 television, is opening a museum at some point. And so 

11 this is — that was a gift that was very helpful to us 

12 in that regard. 

13 Q. A museum to house the archives that you have 

14 already told us about? 

15 A. That's correct. Currently, right now, I 

16 guess technically the archive itself isn't open to the 

17 public. We don't have the kind of space that would 

18 enable people to come through and take a look. 

19 Although, we've invited many people to come and view 

20 it, we wouldn't publicize that because we'd be 

21 overwhelmed. We only have a staff of really one and a 

22 half people. 

23 So we're not — 

24 Q. Who is the half? 

25 A. The half would be Amy Burns, who's actually a 
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1 student half time and works for us half time. 

2 Q. Now, you've got a — go ahead. 

3 Okay. You were done. 

4 Now, you've got another category: Awards, 

5 Honors and Interests. Let me ask you about a couple of 

6 those. 

7 You mention an honorary degree in medicine 

8 from Texas Tech University Medical school, department 

9 of family medicine. What's the background of that? 

10 A. That was given to me more or less as a — 

11 sort of a joke, in a way, is the way it originated. 

12 They had asked me to come and speak to the 

13 family medicine residency program, and everyone in the 

14 office kept calling and asking for Dr. Solberg, 

15 Dr. Solberg, Dr. Solberg, and I had to remind each of 

16 these different people that I'm not a doctor, I didn't 

17 have an M.D. and I didn't have a Ph.D. 

18 So finally the joke around — and everything 

19 that I had that was addressed to me, the correspondence 

20 and so on and so forth, was addressed to Dr. Eric 

21 Solberg. That was more or less given to me as a joke 

22 when I was there and gave my presentation. They 

23 presented that to me. 

24 Q. Okay. You make the point, you're obviously 

25 not an M.D. Yet, you're invited to speak to an 
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1 audience consisting only of M.D.'s and residents in 

2 family medicine on what subject? I mean, how would 

3 you, as a nondoctor, be in a position to lecture to 

4 them on a given subject? 

5 A. Well, in my capacity as the director for DOC, 

6 much of what we do is, as I mentioned earlier, 

7 establishing chapters around the country at medical 

8 schools and residency programs. And that was one case 

9 where I was invited to present information about the 

10 organization and to, you know, hopefully stir up 

11 support at the medical school for initiating a DOC 

12 chapter there. 

13 Q. Well, now, the name of the organization 

14 itself. Doctors Ought to Care, what should they care 

15 about in terms of what you try to convey to your 

16 audiences? 

17 A. Well, for the most part, our philosophy has 

18 been preventive medicine, and the focus on the patient, 

19 the individual relationship that physicians have with 

20 their patients. 

21 But it goes beyond just the exam room and the 

22 clinic. We've always tried to expand the vision of 

23 physicians and residents and medical students to look 

24 beyond, you know, their hospital or their clinic, and 

25 to look out into the community and to try to do 
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1 something, you know, good for the community, as well. 

2 Q. Now, still in the category of awards and 

3 honors, I hope this one wasn't a joke, the Public 

4 Health Legislation and Policy Award from the Office on 

5 Smoking and Health, Center of Disease Control and 

6 Prevention, the National Institutes of Health. 

7 What's the background of that? 

8 A. I've actually got two awards from them. So 

9 which one was that, the title of that award? 

10 Q. Public Health Legislation and Policy Award. 

11 A. That was an award I received while working 

12 for the North Dakota State Department of Health, and it 

13 was something that our office — that actually the 

14 entire health department worked with the governor of 

15 the State, at that time of North Dakota was Governor 

16 George Sinner, and I was appointed the liaison to his 

17 office to help his office draft an executive order that 

18 would prevent smoking in all of the state-owned 

19 buildings and property, which actually included at that 

20 time the vehicles of the state, as well. 

21 Q. And then there are categories where you have 

22 editorships in various publications where you've 

23 written articles. And then there's a longer category 

24 of invited lectures. And you've told us about a couple 

25 of those already. 
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1 Tell us in a general way, in terms of your 

2 invited lectures, the general subjects you talk about 

3 and the kinds of places you go to speak. 

4 A. General subject, health subjects, would be 

5 tobacco and alcohol primarily. In fact, if I was to 

6 break it down in terms of importance of one over the 

7 other, I'd say in terms of my invited lectures, 

8 probably 75 to 80 percent of them dealt primarily with 

9 tobacco. The other remaining 20 to 25 percent, both 

10 tobacco and alcohol. 

11 Q. Okay. I wanted to get into the subject of 

12 tobacco advertising before 1970. And that's going to 

13 be my focus, tobacco advertising before 1970. 

14 And first of all, give us your background and 

15 your knowledge about, what have you done to gain 

16 knowledge and information and expertise about tobacco 

17 advertising in the 1930s, '40s, '50s '60s? 

18 A. As the director of our archive, it's been my 

19 responsibility to put some order to files. I don't 

20 know how many people here have ever seen an archive or 

21 what it's like, but oftentimes it's many, many boxes, 

22 in our case, about 3,000 boxes of material, that you've 

23 got to try to sort and to put in some order. 

24 In doing so, when I first arrived at DOC, I 

25 began to try to organize some of the materials that 
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1 were less organized than others. And there was a 

2 problem with being able to retrieve some of the 

3 materials. 

4 So in terms of the advertising, it really 

5 includes all cigarette advertising from I think — the 

6 earliest ad we have in the archive is from about 1860 

7 or 1865, up through present day, because we still are 

8 collecting and it's growing. 

9 Trying to categorize those in a way that 

10 would serve our purpose, since we're not open to the 

11 public, we wanted to make sure that we could at least 

12 find the things that we needed for our own writing or 

13 research. And so, in terms of categorizing the 

14 advertising itself, it was done first by brand name, 

15 and then of course the company goes with that brand 

16 name, and then by year. And not necessarily by where 

17 it was found, but those were the two criteria that 

18 we've tried to subscribe to in order to make it useful 

19 to us. 

20 Q. Well, for example, if someone was doing 

21 research and asked if they could come and inspect the 

22 archives and they wanted to compare, for example. Camel 

23 ads, just to pick a brand, in the 1940s, compared with 

24 how they advertised in the 1960s, is that something 

25 that you could get fairly quickly? 
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1 A. Yes. In most cases, the researchers that 

2 call don't actually come and make a visit. Their first 

3 call usually is: This is what we're looking for. Do 

4 you have it? The answer usually is yes, because we 

5 have just about everything. 

6 What we've tried to do is actually help them 

7 in their research. And so most of the time a 

8 researcher will call. I'm the person who assists them 

9 in their own research. So I will actually be the 

10 person to, you know, help them better understand 

11 sometimes what they're actually looking for, informing 

12 them about a part of a campaign, for example, that they 

13 may have not known about. 

14 And so, we try to — we oftentimes start out 

15 with a very general or broad request, and my job is to 

16 try to oftentimes focus it down to try to find the 

17 specific things that will assist them. 

18 And we've done that with our own research as 

19 well. Our board of directors, which is made up 

20 primarily of physicians, but there's also some Ph.D's, 

21 and at one point there was an attorney, but I have had 

22 to assist them in the research as well. 

23 And so, what has transpired over the years of 

24 me doing that is literally my knowing this collection 

25 and having me become so familiar with the advertising 
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1 that I've been able to actually write about it myself 

2 and co-author papers, and include this kind of 

3 information in the lectures that I've given at medical 

4 schools and other audiences. 

5 Q. So you've actually both written about and 

6 lectured about tobacco advertising? 

7 A. Yes. Most certainly. 

8 Q. Now, let me focus in on the subject of 

9 tobacco advertising in medical journals. For example, 

10 was there — well, I assume today medical journals do 

11 not accept tobacco advertising? 

12 A. The last cigarette advertisement that we 

13 found in a medical journal was 1983, a journal called 

14 Physician East, which I believe is published out of — 

15 somewhere in New Jersey. That's sort of a regional 

16 publication for the physicians in that area. 

17 That was actually a Carlton ad that compared 

18 smoking ten packs of Marlboro to one pack of Carlton. 

19 So, that was the last that we found. 

20 To answer your question, do they still accept 

21 advertising, they're — most of the journals have a 

22 policy against cigarette advertising. But that is not 

23 to say some journals that are still out there would 

24 accept an advertisement from a tobacco company that 

25 might talk about an issue, for example. Most of them. 
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1 though, have stopped. Since 1953, most of the journals 

2 stopped accepting cigarette advertising. 

3 But the history goes back to really the early 

4 1930s. 

5 Q. That's what I want to focus on. Give us some 

6 appreciation of the history, the duration and the 

7 intensity with which there was tobacco advertising in 

8 prestigous medical journals both at the national level 


9 

and state 

level, such as the Journal of the American 

10 

Medical Association 

and publications such as that? 

11 


MR. MOSS: 

Objection. 

12 


MR. KIRBY: 

Objection, Your Honor. Lack of 

13 

foundation. 


14 


THE COURT: 

Overruled. 

15 


MR. MOSS: 

Your Honor — 

16 


THE COURT: 

What ? 

17 


MR. MOSS: 

Could we have a standing — 

18 


THE COURT: 

Do you want to discuss it? 

19 


MR. MOSS: 

No — yes. I think so. 

20 


(The following proceedings were had at 

21 

sidebar:) 



22 


THE COURT: 

What's it about? 

23 


MR. MOODHE 

: Your Honor, when Mr. Rosenblatt 

24 

asked Mr. 

Solberg to 

in effect give a history of 

25 

advertising placement in medical journals going back — 
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1 THE COURT: I don't even see what the 

2 question was. That's what I was looking for. 

3 Okay. All right. Now, your objection is 

4 what? 

5 MR. MOODHE: It has a lack of foundation at 

6 this point, what this fellow does in order to determine 

7 that. But, more importantly, if these advertisements 

8 were admissible, then the advertisements would come in 

9 in terms of the proper rules that are in evidence. But 

10 to have somebody come in here and start describing what 

11 those ads are, when they occurred, when they were 

12 placed, that is testimony that is — that is otherwise 

13 inadmissible. He's merely serving as a conduit for 

14 evidence that has not been tested by the rules of 

15 evidence. 

16 MR. HEIM: Yes. And to illustrate that, 

17 although I wasn't quick enough to object to it, he just 

18 a moment ago described the content of an ad. He said, 

19 "An ad that compared Marlboro to Carlton." Now, that 

20 is not only hearsay, but it violates the best evidence 

21 rule. 

22 If there is such an ad that does that, he 

23 should have the ad and not describe it orally, because 

24 I can't cross examine the oral description of an ad. 

25 MR. ROSENBLATT: I'm not asking him to 
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1 describe ads. He added that. I'm simply — and he's 

2 already said that they basically stopped accepting — 

3 THE COURT: Yes. 

4 MR. ROSENBLATT: — advertising in about 

5 19 — 

6 THE COURT: You wanted to know between 1930 

7 and 1953 or thereabouts. 

8 MR. ROSENBLATT: How often, were they the 

9 same kinds of ads that generically appeared in popular 

10 press. 

11 THE COURT: General terms. 

12 MR. ROSENBLATT: Yes. 

13 THE COURT: As it relates to the kind of ad, 

14 the frequency or kind of advertising or whatever. But 

15 specifics we’ll get to with — 

16 MR. ROSENBLATT: Right. 

17 THE COURT: — whatever exhibits you have. 

18 MR. MOSS: Is the Court overruling our 

19 objection? 

20 THE COURT: No, I'm not overruling the 

21 objection. I'm going to sustain the objection with 

22 modification. Okay. 

23 MR. MOSS: Well, we object to the question 

24 and we object to him narrating, for the same reasons we 

25 just articulated. And what I don't want to do is have 
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1 to play jack-in-the-box up there. 

2 I mean, there is no question. Maybe he can 

3 tell us what the next question is so we don't have to 

4 get back up. I mean, if you're sustaining the 

5 objection to that — 

6 THE COURT: No, I'm not. Sustaining it 

7 partially. 

8 I will let him testify as to the general 

9 nature, as to the history and the type of advertising 

10 in general terms that he's talking about, but not with 

11 specific reference to any particular ad or the meaning 

12 thereof or things of that nature, but in general terms. 

13 MR. MOSS: I understand Your Honor's ruling 

14 and I'm not — I'm trying to solve a problem. I mean, 

15 we object to that. I assume Your Honor is overruling 

16 our objection to the modified question. 

17 Could we have a standing objection to this 

18 type of testimony so I don't have to get back up? 

19 That's all I'm saying. 

20 THE COURT: No. With a standing objection, 

21 somebody reads a cold record and doesn't understand 

22 what your standing objection is. This one is related 

23 to this question and that one is related to that 

24 question, and nobody knows what it pertains to. That's 

25 a problem. 
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1 MR. MOODHE: Your Honor, I wanted to make it 

2 clear that my objection to foundation continues. 

3 THE COURT: I know that. 

4 MR. MOODHE: That he hasn't identified 

5 exactly what kind of study he's made. If he's just 

6 going to get up and give his general impression, I 

7 don't think there's a sufficient foundation for the 

8 testimony Mr. Rosenblatt is eliciting. 

9 THE COURT: He said he went through the 

10 archive and is very familiar with the contents thereof. 

11 I'd think under those circumstances he can give the 

12 general concept of the type of thing we're talking 

13 about that's revealed in the archives between 1930 and 

14 1953 without specific references to individual ads. 

15 MR. MOSS: All I'm saying is we understand 

16 Your Honor's ruling. Rather than us having to object 

17 each time based upon lack of competence, because we 

18 don't think that the ad is qualified as such, can we 

19 have a standing objection as to that? 

20 THE COURT: As it may relate to this kind of 

21 a question? You don't have to get up every time he 

22 asks a question, no. But, I mean — I think we're all 

23 premature in what we're talking about. We haven't even 

24 gotten into the heart of anything yet. He's going to 

25 talk about what he believes is the type of advertising 
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1 that he was able to observe in his archives between 

2 1930 and 1953. That's where we are. That's the — 

3 MR. MOSS: As long as you understand where we 

4 are. 

5 MR. ROSENBLATT: I don't have a problem with 

6 anything having to do with avoiding sidebars. 

7 MR. MOSS: I'm trying. 

8 (The sidebar conference was concluded, and 

9 the following proceedings were held in open court:) 

10 BY MR. ROSENBLATT: 

11 Q. Okay. Back on the subject of advertising in 

12 medical journals over a period of years. And I'm 

13 asking you a general, you know, generic kind of 

14 question. I'm not really asking you at this point to 

15 identify a particular kind of ad that appeared in a 

16 given journal. 

17 Now, I believe you said a moment ago that 

18 medical journals, by and large, stopped accepting 

19 tobacco advertising in about 1953? 

20 A. Yes. January 1, 1954 was the — when the 

21 policy took effect for JAMA, for the Journal of the 

22 American Medical Association. That's the largest 

23 medical journal in the country. 

24 Underneath JAMA are, I believe it's around 

25 30, maybe 33 or so state journals that subscribe to the 
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1 policies that are set forth by JAMA. 

2 So when they banned the cigarette advertising 

3 that took effect in January of 1954, those other 

4 journals automatically fell into line. Most of those 

5 are state medical journals, but the Journal of the 

6 American — the AMA, the American Medical Association, 

7 has specialty journals as well, and all of those 

8 adopted the exact same policy, even though they have 

9 different editors and they might be run by a state 

10 medical society instead of, you know, the bigger one, 

11 the AMA. 

12 Q. Okay. 

13 A. They adopted that policy. 

14 Q. So what had — what I'm trying to understand 

15 is what had been the history before January 1, 1954, 

16 insofar as cigarette advertising was done, not only in 

17 the Journal of the American Medical Association, but 

18 medical journals generally? 

19 A. I think in order to talk about the history of 

20 really how — how they came to be as prevalent as they 

21 did, you have to look at JAMA, because that's sort of 

22 the lead, both in terms of what's reported in their 

23 news section, their medical science section, but also 

24 in the advertising pages. 

25 Q. All right. My question, then, will focus. 
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1 since JAMA, the Journal of the American Medical 

2 Association, is apparently representative and they were 

3 the lead journal, so tell us about the history of 

4 cigarette advertising in the Journal of the American 

5 Medical Association. 

6 A. From 1924 until, I believe, 1949, the editor 

7 of JAMA was a doctor named Morris Fishbein. He did — 

8 he was an M.D. He had a medical degree, but he never 

9 actually practiced medicine. 

10 He started as an assistant of the journal in 

11 1913, and then in 1924 was made editor of JAMA, the big 

12 journal for the American Medical Association. 

13 And while he was there in the early or 

14 mid-1930s — this was after some cigarette ads had 

15 already appeared in medical journals, but for the most 

16 part it wasn't really that prevalent until the mid 

17 1930s — there was a cigarette brand that made a claim 

18 in their cigarette advertising — 

19 MR. HEIM: Objection. 

20 MR. KIRBY: Objection, Your Honor. Best 

21 evidence rule. 

22 MR. MOODHE: Objection. Relevance as well. 

23 THE COURT: We're going to run into a real 

24 morassity here. 

25 This is in the general nature of the history 
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1 of the 1930s. Overrule that objection. 

2 Go ahead. 

3 A. (Continuing) In the mid 1930s, there was a 

4 cigarette brand that in its advertising claim announced 

5 something that they were using in the manufacture of 

6 this various — this certain brand of cigarettes. It 

7 was called diethyleneglycol. And it was — basically 

8 it was used as an agent to moisten, keep the tobacco 

9 moist. 

10 And the company had submitted advertising 

11 copy to JAMA, which was rejected because 

12 Dr. Fishbein felt that the company hadn't justified the 

13 use of this claim, at least scientifically to his own 

14 liking. 

15 And so — 

16 MR. MOODHE: Objection, Your Honor. It's 

17 hearsay. 

18 THE COURT: Overruled. 

19 A. (Continuing) He asked the company to — you 

20 know, if you wanted to have this kind of a claim in 

21 advertising in JAMA, they'd have to do — conduct at 

22 least some research on the use of diethyleneglycol with 

23 the product. 

24 He actually assisted the company in how they 

25 might go about doing that research. 
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1 And so, in effect, he did later accept ad 

2 copy that used that very claim, but it wasn't until he 

3 had required the company itself to do a little bit of 

4 research on it. 

5 Interestingly enough, the — advertisements 

6 for cigarettes in JAMA did not have the same review 

7 process as pharmaceutical drugs did. There was a 

8 committee, it was called the advertising committee, 

9 which would make sense, that reviewed ad copy for 

10 various pharmaceutical drugs, and even some other 

11 products, as to whether or not that committee felt that 

12 that advertising was appropriate for the medical 

13 journal. 

14 But the cigarette advertising did not go 

15 through the same, I guess, scrutiny that some of the 

16 other advertising did. 

17 Eventually that lead to some complaints about 

18 some of the other advertisers, namely — 

19 MR. MOODHE: Objection, Your Honor. Hearsay. 

20 THE COURT: Overruled. 

21 MR. MOODHE: Foundation. 

22 THE COURT: Overruled. 

23 A. (Continuing) — namely the pharmaceutical 

24 companies that advertised in the journal. 

25 So, to give you an idea of the — I guess say 
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from the mid-1930s, when Dr. Fishbein became more of an 
approver of cigarette ad copy, and specifically for one 
company, most of the companies have advertised in 
tobacco — or in medical journals over the years. 

Perhaps the most famous was an advertising 
campaign for Camel that said, "More doctors smoke Camel 
than any other cigarette," which is not just in the 
medical journals, it was also in the lay press and on 
television and on radio. 

BY MR. ROSENBLATT: 

Q. Well, let me — since you mention that ad — 

A. I should point out that it came — 

THE COURT: There's no question yet. 

THE WITNESS: I'm sorry. 

THE COURT: Mark it for I.D. 

MR. MOSS: Your Honor, as to these ads, we 

raised an objection earlier. May we have a standing 
objection? 

THE COURT: As to the ones, yes. 

MR. MOSS: As to the ones he's about to mark. 

THE COURT: The Court has already ruled on 

those. Same ruling. 

MR. ROSENBLATT: This is Plaintiffs' Exhibit 

5426. This is a whole series under the general heading 
of 5426. This particular ad is four small a's, in 
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paren. 


THE COURT: I'm sorry. It is what? 

MR. ROSENBLATT: The letter a. 

THE COURT: A. All right. 

MR. ROSENBLATT: Lower case, four. 

THE COURT: This will be A, B, C, D and E. 

THE CLERK: Is it I.D. only? 

THE COURT: No. 

THE CLERK: Or in evidence? 

THE COURT: No, in evidence. 

MR. ROSENBLATT: Evidence. 

THE CLERK: Okay. 

(Plaintiffs' Exhibit 5426 was admitted into 


evidence.) 

BY MR. ROSENBLATT: 


Q. Now, the reason I brought this particular ad 
out now is you mentioned an ad which had appeared in 
JAMA, a Camel's ad, "More doctors smoke Camels than any 
other cigarette." 

Is this the ad we're talking about? 

A. Yes. That's the basic theme of the 
advertising. 

Q. Okay. 

THE COURT: What is the number again? 

THE CLERK: 5426. 
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BY MR. ROSENBLATT: 

Q. Now, do you have any idea as to whether or 
not this guy is really a doctor, the guy in the white 
coat that — 

MR. HEIM: Objection. 

Q. I mean, if you know. 

THE COURT: If I knows. He may not know. 

A. I don't know if that gentleman in that ad is 
a doctor. I know the Federal Trade — 

MR. MOSS: Objection. 

MR. KIRBY: Objection, Your Honor. 

MR. HEIM: Speculation. 

MR. MOSS: The question was if he's a doctor. 

BY MR. ROSENBLATT: 

Q. You said you don't know if he's a doctor, but 
you know something else. Tell us what else you know. 

MR. MOODHE: Your Honor, please, can we come 

sidebar? 

MR. MOSS: That's the objection. 

THE COURT: Come sidebar. 

MR. ROSENBLATT: I'll withdraw that. I'll 

withdraw that second question. He doesn't know if this 
guy is a doctor. Okay. 

BY MR. ROSENBLATT: 

Q. Now, this ad that I've just shown you happens 
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1 to be in a magazine called Progressive Farmer in 

2 September of 1952. But in terms of your review and 

3 analysis of cigarette advertising in medical journals, 

4 would the same kind of ad for Camels — has, in fact, 

5 the same kind of ad for Camels appeared in medical 

6 journals as appeared in the popular press, such as Life 

7 Magazine, Saturday Evening Post, that kind of thing? 

8 MR. KIRBY: Objection. Foundation and 

9 leading. 

10 THE COURT: Overruled. 

11 A. Yes. The theme ran simultaneously from the 

12 mid-1940s until, like, 1953 or '54, both in medical 

13 journals and in the lay press. And as I said, also on 

14 television and radio. It was a common theme at that 

15 time. 

16 It appeared in several medical journals, and 

17 I've even brought examples of the various — I mean, 

18 the Journal of Osteopathic Medicine, for example, would 

19 have been one; the New York State Journal of Medicine. 

20 Most of the state journals would have carried that very 

21 advertisement there. 

22 Q. Now, in addition to — for example, if we 

23 looked at some JAMA publications from the late '40s and 

24 the early '50s, before the ban went into effect in 

25 January of 1954, generally speaking, in a given issue. 
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1 how many ads would there be for one brand or another? 

2 A. Generally speaking, it was one or two 

3 cigarette ads. Very rarely did you find more than two. 

4 Sometimes you found three, but it wasn't — it didn't 

5 occur very often. 

6 So it was usually maybe one or two ads. In 

7 fact, I would say for the most part, it was usually one 

8 cigarette ad per issue of medical journal. 

9 To give you an idea of what that means in 

10 terms of dollar amounts, for example, JAMA, for the 

11 year of 1952 or '53, just prior to their banning 

12 cigarette advertising in their journal, received 

13 roughly $98,000 in cigarette advertising, just for that 

14 journal for that year. So it's roughly about 100,000 

15 back in 1953. 

16 Q. And, to your knowledge, did the majority of 

17 tobacco companies advertise in medical journals during 

18 that time frame? 

19 A. Yes. The six major tobacco companies at that 

20 time advertised in medical journals. Some more than 

21 others. 

22 Q. Now, you described that when you collect 

23 tobacco advertising, you would categorize them. You 

24 would categorize them by brand, for example. 

25 Did you ever categorize tobacco advertising 
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1 prior to 1970 by subject matter or theme? 

2 A. Yes. Because we've done several — we've 

3 produced several exhibits from our archive that have 

4 traveled to a number of medical meetings, medical 

5 societies' libraries. And so to answer your question, 

6 yes, we have. 

7 I mean, just, for example, the medical 

8 journals that we just talked about, those are separated 

9 from the other cigarette advertising in our collection, 

10 partly because they're very rare. As you may know, 

11 when libraries go to — now we're talking about medical 

12 society libraries primarily, or medical libraries, when 

13 they go to bind the journals, to put them in bound 

14 volumes, the ad pages are removed to save space, 

15 obviously, otherwise you'd have bound volumes that are 

16 this wide instead of this wide. 

17 So they're very hard to find. In fact, we 

18 have made a concerted effort to reach as many medical 

19 societies as we can that haven't literally thrown these 

2 0 away. 

21 And so, we have — it's not a huge 

22 collection, but it's probably the largest collection of 

23 cigarette advertising in medical journals. And those 

24 are some of the various ads that have been used in 

25 exhibits that we have developed for some of the various 
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1 medical meetings and conferences that we've been to. 

2 Q. I forgot. In terms of the bag that you 

3 brought with you, with some examples, do you have any 

4 medical journals in them? 

5 A. Yes. I have some examples in there. 

6 Q. Why don't you — and particularly JAMA, since 

7 we're talking about JAMA, just give it to me first so I 

8 can show it to counsel, a couple of them. 

9 Do you have another edition of JAMA? 

10 A. I may. 

11 Q. Or really any other medical journal? 

12 A. Well, I can give you — I'll give you a 

13 sampling. This is the Journal of the National Medical 

14 Association, two state journals and a — 

15 MR. HEIM: Your Honor, if we may, I don't 

16 know whether these have been marked. 

17 THE COURT: We'll come sidebar. 

18 MR. HEIM: Yes. 

19 (The following proceedings were had at 

20 sidebar:) 

21 MR. HEIM: Okay. I was simply inquiring as 

22 to the exhibit number, because if these have been 

23 marked as exhibits and submitted to us, that's fine, 

24 but I don't recall having seen them. But if they are 

25 brand new and we haven't had a chance to look at them 
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1 

yet, then — 



2 

THE 

COURT 

: I thought you said you looked at 

3 

these before. 



4 

MR. 

MOSS : 

No, sir. 

5 

THE 

COURT: 

: Didn't you say you were shown 

6 

these things? 



7 

MR. 

HEIM: 

I was given a pack of exhibits. 

8 

and I just don't know whether these are — 

9 

MR. 

ROSENBLATT: You may not have seen these 

10 

specific — I 

don ' t 

know if you even want to look at 

11 

them during a 

break 

or whatever. 

12 

THE 

COURT: 

: The stuff you read. 

13 

These are 

documents that he brought with him. 

14 

right? 



15 

MR. 

ROSENBLATT: Right. 

16 

THE 

COURT: 

: That you didn't have before. 

17 

MR. 

HEIM: 

I gather not, from what counsel 

18 

said. 



19 

MR. 

ROSENBLATT: They're all basically 

20 

generic ads. 



21 

THE 

COURT: 

: What was it that you received? 

22 

MR. 

HEIM: 

That pack of advertising. 

23 

THE 

COURT: 

Okay . 

24 

MR. 

MOSS : 

That's not included in these. 

25 

THE 

COURT 

: But not the journals themselves. 
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just, as you say, a single sheet of an ad? 

MR. HEIM: Yes, sir. 

THE COURT: Okay. This is just 
representative we're talking about. 

MR. ROSENBLATT: Correct. 

THE COURT: Okay. You got a particular ad 
that you want to see in each one of these or what? 

MR. ROSENBLATT: Here is one. 

THE COURT: Okay. Is that something similar 

to the type of thing you received and what they're 
showing, not necessarily the exact one? 

MR. MOSS: Let's go through the stack. 

In fairness. Judge, I don't remember this. 

MR. HEIM: That's a pharmaceutical ad. It's 

over on this side. Judge. 

THE COURT: I was wondering. Okay. 

MR. HEIM: That certainly looks like one. 

THE COURT: All right. I'm not going to — 

MR. HEIM: But this one doesn't. We just 
haven't seen them before. 

THE COURT: Yes, I know. 

Take a look at them. 

MR. ROSENBLATT: Okay. I'll come back to 
these later. 

THE COURT: Yes. 
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MR. ROSENBLATT: Okay. Here is what I have. 

MR. HEIM: Do you want to come back to them 

after a break? 

THE COURT: Yes. Take a look at them and 
then we'll come back. 

(Discussion off the record.) 

MR. HEIM: We're ready. I'm ready to say 

something about those. Your Honor. 

THE COURT: Yes. 

MR. HEIM: Okay. As far as the Philip Morris 

ads that are in here, my only objection there is to not 
having seen them before. And the other objections that 
we've made, you've already overruled. So — 

THE COURT: Okay. 

MR. KIRBY: And they're not on the exhibit 

list. 

THE COURT: I'm not going to worry about each 

individual ad that's not on the exhibit list. We're 
talking about in general. We're speaking about 
advertising. There must be thousands and thousands. 

You couldn't list every one of them. So overrule the 
objection. 

MR. KIRBY: They listed hundreds. Your Honor. 

THE COURT: But it's not — 

MR. KIRBY: They could if they wanted to. 
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1 Also, for the record. Judge, the written 

2 objection that we filed, as well as the oral ones I 

3 mentioned this morning, which you overruled, we would 

4 renew for the record. I don't — 

5 THE COURT: Never gives up. Never stops. 

6 Overruled. 

7 MR. KIRBY: Thank you. 

8 (The sidebar conference was concluded, and 

9 the following proceedings were held in open art:) 

10 THE COURT: All right. Let's pi i. 

11 BY MR. ROSENBLATT: 

12 Q. Okay. One of the publications you brought 

13 with you is a medical journal called The Laryngoscope, 

14 an international monthly journal, devoted to diseases 

15 of the ear, nose and throat. This is January 1937. 

16 And there is a Philip Morris ad in here. 

17 And I'm simply — all I'm asking you at this 

18 point, is that a journal that you've collected and 

19 which was in the archives of DOC which you brought with 

20 you when you came from Houston to Miami to testify in 

21 this case? 

22 A. That's correct. We have this in the archive, 

23 along with many other medical journals. 

24 MR. ROSENBLATT: So I would offer this. 

25 Should I do them collectively? 
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1 THE COURT: Do them each individually if 

2 you're going to put a separate number to them. In 

3 other words, we have the main number of these. 

4 MR. ROSENBLATT: Right. 

5 THE COURT: And there's quadruple A or 

6 quadruple B, whatever it turns out to be. 

7 MR. ROSENBLATT: Okay. 

8 THE COURT: The clerk assigns a number to it. 

9 MR. ROSENBLATT: So I think this would come 

10 probably under the general category of 5426, and then 

11 we can worry about — 

12 THE COURT: Okay. 

13 MR. ROSENBLATT: — the particulars later. 

14 THE WITNESS: Can I ask the Court a question 

15 about getting the originals back? 

16 THE COURT: I was just going to say something 

17 about that. 

18 I understand that you need them back, and we 

19 have copying machines and we can copy out of it the 

20 kind of — the information we need for that, and we'll 

21 get those back to you so your records and archives 

22 remain intact. 

23 THE WITNESS: Thank you. 

24 BY MR. ROSENBLATT: 

25 Q. The same question. Here is the Texas State 
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Journal of Medicine, and there's an ad in here for 
Camel cigarettes. 

And, again, this is a journal that you 
collected and which is in your archive and which you 
brought from the DOC archive to Miami; is that correct? 

A. That's correct, yes. 

Q. And the same thing with the Journal of the 
American Medical Association. This edition is June 
1953; the New York State Journal of Medicine, November 
1st, 1945; and the Journal of the National Medical 
Association. 

Now, the Journal of the National Medical 
Association is something different from JAMA? 

A. That's correct. 

Q. Okay. It sounds similar, but it's different. 

A. That's a different medical society. 

Q. And the date of this is November 1941. 

And, again, with respect to these three 
journals which I just mentioned, these are journals 
which you collected that are normally kept in the 
archives of DOC in Houston, which you brought to Miami 
with you to have a representative sampling of tobacco 
advertising that has appeared in medical journals; is 
that correct? 

A. That is correct, yes. 
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1 Q. Okay. 

2 THE COURT: So they're all under the same 

3 composite number? 

4 MR. ROSENBLATT: Yes, Your Honor. 

5 THE COURT: So we'll make them composite 

6 5426, whatever the number was, A, B, C, D, E and so on. 

7 (Plaintiffs' Exhibit 5426 was admitted into 

8 evidence.) 

9 BY MR. ROSENBLATT: 

10 Q. Now, I'm going to show you Plaintiffs' 

11 Exhibit Number 1018. It's a Camel ad: "More doctors 

12 smoke Camels than any other cigarette." But in terms 

13 of the pictures and the copy, the words, it's a little 

14 different than the earlier ad that I showed you. 

15 Now, what category — the ad I showed you 

16 earlier and the ad I'm showing you now, in terms of 

17 your categorization of tobacco advertising, under what 

18 category would this come up? 

19 MR. MOSS: To which we object, Your Honor. 

20 This is the area we spoke of earlier. 

21 THE COURT: No, it's not. Overruled. 

22 A. That specific category and the way that it's 

23 described in our collection goes under a category 

24 called "More doctors smoke Camel than any other 

25 cigarette." That's a category by itself, and the 
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1 reason it was used, all of that, along with the 

2 campaign that appeared in the medical journals, at the 

3 same time was used in an exhibit that was developed 

4 originally in 1989 and has traveled throughout the 

5 country. 

6 Q. You would agree, would you not, that 

7 generally speaking, at least in terms of the ads I've 

8 shown you thus far, the ads basically speak for 

9 themselves; that a person who carefully reads it is 

10 going to understand what the ad is saying, right? 

11 A. I don't think I need to elaborate on it, no. 

12 Q. Okay. In terms of your general, more broader 

13 categorization, did you have a category for cigarette 

14 advertising that made health claims of one kind or 

15 another prior to 1970? 


16 


MR. 

MOSS : 

Objection, Your Honor. 

17 


MR. 

KIRBY: 

Objection, Your Honor. 

18 


MR. 

MOSS : 

This is exactly what we spoke 

19 

about. 




20 


THE 

COURT: 

Overruled. 

21 

A. 

Yes 

And 

that part of the collection is 

22 

very — 

because it 1 s 

so closely related to the "more 


23 doctors" category, those two categories themselves were 

24 used in the development of the exhibit. 

25 In fact, the title of the exhibit as it 
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1 originally appeared was: "More doctors smoke Camel 

2 than any other cigarette," subtitle was: Health claims 

3 in cigarette advertising from 1989 to 1989. 

4 BY MR. ROSENBLATT: 

5 Q. Now, when we talk generically about tobacco 

6 advertising prior to 1970, whether those ads appeared 

7 in medical journals or in popular magazines, such as 

8 Life, the Saturday Evening Post, Look, Collier's, those 

9 kinds of magazines, did any of the tobacco advertising 

10 prior to 1970 contain any health warnings? 

11 MR. MOSS: Objection, Your Honor. 

12 THE COURT: Overruled. 

13 A. I guess in order to answer the question you 

14 would have to define what a health warning is. 

15 BY MR. ROSENBLATT: 

16 Q. I mean in the traditional sense, where 

17 obviously we're all aware that in terms of modern 

18 advertising, there are four rotated warnings: 

19 Cigarette smoking causes cancer and other diseases, and 

20 I'm talking about warnings such as that. 

21 A. There were no warnings displayed in the 

22 advertisements other than what they wrote in their own 

23 ad copy. 

24 Q. Now, just as a representative sample, I'm 

25 going to show you three Lucky Strike ads: 5426 cc. 
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dd, "d" as in David, and ggg. 

And take a look at these Lucky Strike ads, 
and tell us, please, how you would, in terms of 
collecting the ads and putting them in the archives, 
how you would characterize — don't read the copy, but 
tell us how you would categorize those three Lucky 
Strike ads. 

MR. MOSS: Your Honor, once again, we object, 

based upon all of the grounds we spoke of. 

THE COURT: I do understand that. We're 

talking very general categorization, separately, we'll 
say, from a sporting theme, from a — 

MR. ROSENBLATT: Health claim. 

THE COURT: — movie theme, from a doctor 
theme. That's the type of category we're talking 
about. 

MR. MOSS: Your Honor — 

THE COURT: In that regard, general regard, 

overrule the objection. 

BY MR. ROSENBLATT: 

Q. How would you categorize those three Lucky 
Strike ads? 

A. Two of these would clearly go under health 
claims in cigarette advertising that we just talked 
about. The other one would go in a different category 
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that focuses on what we call famous people. 

Q. That's the Marlene Dietrich ad? 

A. Correct. 

Q. Okay. 

A. And we — we actually subcategorized — 

Q. Who was a very famous lady in her day. Very 

famous actress. 

A. We — in fact, there's another campaign that 
goes with the "More doctors smoke Camels" campaign, 
which was called: "More people smoke Camel," and they 

featured many celebrities, singers, movie stars, TV 
personalities. So I think — even John Wayne was 
featured in one of the advertisements. 

So those kind would go into an area where we 
call famous people. But that does not include sports 
figures because that's a category by itself. 

Q. Without reading the copy necessarily from the 
two ads that you put in the health claims category, 
just tell us generically, what is it about the two ads, 
the language of the two ads, that would cause you to 
place them in the health claim category? 

MR. MOSS: Objection, Your Honor. 

MR. KIRBY: Objection. 

THE COURT: Let me take a look at these, what 

we're talking about, which ones you're making reference 
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1 to. 

2 THE WITNESS: The first two. 

3 THE COURT: The first two or last one? 

4 THE WITNESS: The first two. 

5 THE COURT: The first two. 

6 Okay. All right. Overruled. 

7 BY MR. ROSENBLATT: 

8 Q. So, the question is, what causes you to place 

9 those two ads in the category of health claims? What 

10 health claims are being made? 

11 A. One of them is simply by the image itself, 

12 along with the copy. And often times you have to have 

13 both in order to probably make a determination. Not 

14 necessarily, but in this case it helps. 

15 This says, "When tempted, reach for a Lucky 

16 instead of a sweet." Of course, it shows the shadow of 

17 the woman with a quadruple chin and large face and 

18 things of that nature. That's why that would be placed 

19 in that category. 

20 The other one talks about removing irritants 

21 in tobacco smoke, sort of an obvious one. 

22 Q. I'm going to show you an ad for Kools, Engle 

23 Plaintiff Exhibit Number 5426q, and ask you whether or 

24 not this ad would have a particular category? 

25 MR. MOSS: Same objection. Your Honor. 
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1 THE COURT: Same ruling. Overruled. 

2 A. This actually goes in a different category 

3 altogether, which is Willie, the Penguin. Willie, the 

4 Penguin, the little cartoon penguin figure, was used in 

5 Kool advertising, and within that, we've sort of 

6 subcategorized. But he's been one of my favorites in 

7 the collection. Actually, they're available now on the 

8 Internet. You can go on and look on various sites on 

9 the Internet where things are traded. 

10 THE COURT: Which we don't want you folks to 

11 do, by the way. 

12 A. (Continuing) And there are several 

13 collectors or some people who collect only Willie, the 

14 Penguin Kool cigarette ads. 

15 And so it makes it difficult to obtain things 

16 unless you're willing to spend a great deal of money. 

17 But this particular ad would be placed in that 

18 category. 

19 Willie himself is pictured doing many 

20 different things. When I said we subcategorize, there 

21 was a whole series of ads where Willie, the Penguin 

22 wears a stethoscope and he's Dr. Kool. 

23 And so those are the ones we have really 

24 tried to collect. Those are some of the hardest ones 

25 to get. 
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1 BY MR. ROSENBLATT: 

2 Q. Now, I want to show you next Plaintiffs' 

3 Exhibit Number 5426, small f, as in Frank: "The 

4 superiority of Philip Morris recognized by medical 

5 authorities." 

6 Now, in terms of your categorization at 

7 Doctors Ought to Care, when you see an ad claiming that 

8 medical authorities or doctors say anything, really, 

9 about the product, does that automatically cause you to 

10 categorize it as a health claim? 

11 A. Not necessarily. If the — if some of the 

12 copy includes the word "doctor" or shows a doctor, 

13 sometimes it is put in the "more doctors" section, even 

14 though it doesn't advertise Camel cigarettes. 

15 But for this example here, it would probably 

16 be put in — in fact, I know that it is because we have 

17 this ad — would be put in health claims in cigarette 

18 advertising. 

19 Q. And that particular ad has the very famous 

20 spokesman and representative for Philip Morris — 

21 A. Little Johnny. 

22 Q. Little Johnny? 

23 A. The bellhop. 

24 Q. "Call for Philip Morris"? 

25 A. Correct. 
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1 Q. And as a matter of fact, many of the ads, 

2 5426e, for example, says that as a lead line: "Call 

3 for Philip Morris." 

4 Was that Johnny's trademark? 

5 A. That was — yes, the one that he was best 

6 known for. 

7 Q. Okay. 

8 A. He had other slogans, I think, that became 

9 equally — well, not equally, but I think that became 

10 well-known in their own right, just for repetition. I 

11 mean, the more you see it, the more you hear it, the 

12 more you're likely to remember it. 

13 Q. Plaintiffs' Exhibit Number 1767, "Call for 

14 Philip Morris" with Johnny, Johnny in the ad: "When 

15 smokers change to Philip Morris, every case of 

16 irritation due to smoking cleared completely or 

17 definitely improved." 

18 And is that the kind of language that would 

19 cause you to categorize it as a health claim? 

20 A. That's correct. That would be put in health 

21 claims in cigarette advertising. 

22 Q. Now, I'm going to show you an ad for Camels, 

23 5426, three small t's, as in Tom. This ad has a 

24 picture of many famous baseball players, at least they 

25 were famous in July of 1954. 
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1 Bob Lemon, Mickey Mantle, Ted Kluszewski, 

2 Warren Spahn and, of course. Red Barber, the famous 

3 sports announcer. 

4 And let me ask you a question about that ad. 

5 In the tobacco — cigarette advertising prior 

6 to 1970, was it common for all of the tobacco companies 

7 to use, in their advertising, celebrities, either 

8 celebrities from the field of sports or celebrities 

9 from the field of entertainment? 

10 A. Yes. And as I just mentioned, there was — 

11 in conjunction, running simultaneously with "More 

12 doctors smoke Camel" advertising, you had "More people 

13 smoke Camels." That was pretty much why we decided to 

14 put off — to separate each. Though they may have 

15 included health claims in the text of advertising or as 

16 part of the advertisement, we decided to set aside a 

17 different category for famous people, which would 

18 include, among other things, sports, television, radio. 

19 Q. In your review and analysis of cigarette 

20 advertising before January 1st, 1970, I asked you the 

21 general question, were there any warnings in these ads. 

22 Have you ever seen an ad in that time frame, 

23 a cigarette ad before 1970, which told the reader that 

24 cigarette smoking was a risk factor for any disease? 

25 A. Not a risk factor for disease. They may have 
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1 mentioned the word "risk" in association with, you 

2 know, a cough or a throat irritation or something like 

3 that. The word "risk" may have been used, but I don't 

4 remember them referring to risk for anything other 

5 than, you know, something very common. 

6 Q. And prior to 1970, was there any statement in 

7 any of the advertising that you've collected and which 

8 exist in the archive of DOC which indicated in any way 

9 to the consumer that smoking was or could be 

10 potentially dangerous to their health? 

11 A. Again, the word "dangerous" is used in the 

12 text of some of the advertising. In fact, we just 

13 looked at one a few moments ago. 

14 For the most part, it refers to removing 

15 things like a filter might remove or some kind of 

16 chemical added to the tobacco would remove a dangerous 

17 element of tobacco smoke or a risky element of tobacco 

18 smoke. 

19 MR. ROSENBLATT: Your Honor, rather than, you 

20 know, go through a great deal of individual 

21 advertising, I mean, what I'm prepared to do at this 

22 time is basically put them all in evidence and then 

23 move to another subject. 

24 THE COURT: How many more do you have left? 

25 MR. ROSENBLATT: A lot. We're talking about 
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a total of 70. 

THE COURT: More? 

MR. ROSENBLATT: Which I certainly don't have 

to go through on an individual basis. 

THE COURT: Yes. I understand. 

Okay. You have them here with you? 

MR. ROSENBLATT: Yes. 

THE COURT: Okay. 

All right. Let me talk with the attorneys at 
sidebar for a moment. 

Need a break. Okay. Take a break. 

(The jury exited the courtroom.) 

THE COURT: Okay. I don't know how you all 

feel about that. 

There's some 70 more, you said? 

MR. ROSENBLATT: Right. 

THE COURT: And these are listed? 

MR. ROSENBLATT: Yes. And I figured — my 

understanding is that, you know, the objection would be 
the same, the ruling would be the same. They speak for 
themselves. So I don't have to — I don't have to draw 
this out. 

THE COURT: And we're talking about the 
period between 1930 some odd, prior to '70? 

MR. ROSENBLATT: Prior to '70. All of the 
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ads are prior to '70. 

THE COURT: Okay. 

MR. HEIM: I think that's right. The 

objections are the written objections and the oral 
objections we've made, and they are the same. 

THE COURT: All right. Well, then the same 
rulings will apply. 

MR. HEIM: Sure. 

THE COURT: We'll get them in as a composite, 
if you will. 

MS. LUTHER: I'd like to get a listing of the 

numbers so we know what ads are in. 

THE COURT: Sure. Do I have that? 

MR. ROSENBLATT: Maureen, do we have a list 
of these numbers? 

THE COURT: Do you have a list? 

MS. MARKWITH: Yes. I have one. 

THE COURT: If not, we can get one. 

MR. ROSENBLATT: Yes. It's across the 

street. 

THE COURT: That's fine. Okay. 

Are you going to go into another area now? 

MR. ROSENBLATT: Yes. The AMA. 

THE COURT: The AMA. Okay. Are you going to 

be finished before noon? 
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1 MR. ROSENBLATT: Close. 

2 THE COURT: All right. We'll finish. 

3 MR. ROSENBLATT: Maybe not. Maybe not. 

4 Maybe I'll spill over. 

5 THE COURT: It depends. 

6 MR. ROSENBLATT: Yes. 

7 THE COURT: I'm not going to hold you to it. 

8 You finish your direct before lunch, then, whenever we 

9 take the lunch. 
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MR. ROSENBLATT: Yes. 

THE COURT: Then we'll pick it up. 

MR. HEIM: We're now heading into this area 

we discussed this morning. 

THE COURT: Yes. And we'll see where we go 

with it. It may be brief; it may not be. 

MR. HEIM: All right. 

THE COURT: Okay. 

(A brief recess was taken.) 

THE COURT: Let's resume. 

Bring the jury out, please. 

MR. MOSS: Before you do that — 

THE COURT: Okay. 

MR. MOSS: — are we going to — what are we 

doing with these ads? 

THE COURT: Right now we'll just put them in 
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1 as a composite or part thereof. They're all marked. 

2 MR. MOSS: Okay. It's my understanding that 

3 the representation of plaintiff, and we're relying on 

4 it, is that this composite, the one we're talking about 

5 now, whatever it's going to be marked, these additional 

6 ads that he's lumping into a composite, are all 

7 exhibits that have been previously identified on the 

8 plaintiffs' list to the defendants. 

9 And if that's so, and the defendants have 

10 filed their written objections, we've made objections 

11 today, we've objected to the foundation, we've objected 

12 to relevance and to authenticity and all of the others, 

13 and they've been denied, and I understand the same 

14 rulings apply to these. 

15 I just wanted the record to be clear that 

16 that's what we're doing here. 

17 THE COURT: Yes. That's why I wanted to get 

18 a list, to see — 

19 MR. MOSS: I understand. But not having a 

20 list, I'm doing the second best thing. 

21 THE COURT: Even if you had the list, you 

22 would still do the same thing, because it would still 

23 apply. 

24 Whatever the rulings were to your objections 

25 will remain. Overrule your objections as stated. 
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Okay. Now, if there's anything within that 
pile that wasn't on the list itself, then we may have 
to take up that ad and have to take a look at it, that 
individual ad. 


Otherwise, the same rulings will apply. 


Okay. 

MR. MOSS: The objections are to the written 
ones and the ones stated today, just now. 

THE COURT: Okay. 

MR. MOSS: Thank you. 

MR. ROSENBLATT: Physically should we just 
hold on to them for now? 

THE COURT: Lay them on the clerk's desk and 

she's going to have to categorize them or make numbers 
on them or something. 

MR. MOSS: We will be getting the plaintiffs' 

exhibit numbers for each one of them. I think that's 
what Mr. Rosenblatt said Ms. Markwith was doing. 

MR. ROSENBLATT: You have that? 

THE COURT: Have they been previously marked? 

MS. MARKWITH: Yes. 

THE COURT: Each one has a number on it. 

MS. MARKWITH: They all have stickers on 

them. 

THE COURT: What you have to do is go through 
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1 each one and make a list of the ones he has in his 

2 hand, and those will be the ones. 

3 MR. ROSENBLATT: Ms. Markwith will take it 

4 across the street. 

5 Do it on the computer after lunch. 

6 THE COURT: Okay. 

7 MR. HEIM: The other request that I would 

8 have. Your Honor, is that if there have been any that 

9 Ms. Markwith has that have been the subject of direct 

10 examination, don't take them from the courtroom now, in 

11 case I want to use them on cross. I don't know whether 

12 I will or I won't. 

13 THE COURT: No. The ones that we used are 

14 right here. 

15 MR. HEIM: Okay. And for those — 

16 THE COURT: As far as I know. 

17 MR. HEIM: For those that we have used that 

18 are part of publications and that have been marked this 

19 morning, I well understand why Mr. Solberg wants them 

20 to — to retain them in toto and return them to the 

21 archive, but I'd like to have a copy — 

22 THE COURT: We'll make copies for your side 

23 so you'll have a copy and we will. 

24 MR. HEIM: Not just the ad. 

25 THE COURT: No, the front page. 
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1 MR. HEIM: I may want the publication copied. 

2 THE COURT: That's what we're talking about, 

3 the front page of the publication, so you know which 

4 publication it came from and the ad that's in it. 

5 MR. MOSS: We may want — 

6 MR. HEIM: What I'm saying is I may want, and 

7 we don't have to decide this now, more than just the 

8 front page and the specific ad that was the subject of 

9 direct examination. But I don't know that yet. 

10 But we can't wait — 

11 THE COURT: What could you possibly want it 

12 for? 

13 MR. HEIM: Because I may want to look at that 

14 ad in comparison with another ad. 

15 THE COURT: In the same — 

16 MR. HEIM: In the same publication, right. 

17 Well, why don't we hold off on that. 

18 THE COURT: That's your prerogative for that 

19 purpose, I suppose. 

20 MR. ROSENBLATT: Judge, I'm going to hand you 

21 the deposition of Nicolas Brookes, which has our 

22 designations, counter-designations and objections, 

23 because this would be — since counsel is not available 

24 to argue — 

25 THE COURT: Next available? 
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MR. ROSENBLATT: — Cahan. Brookes would be 

the next available. 

I don't know how long Mr. Solberg is going to 


take . 


color. 


MR. SCHNEIDER: This one has everything in 


THE COURT: This is color-coded. 

MR. ROSENBLATT: So is ours, but that's fine. 

MR. SCHNEIDER: That shows the objections. 

THE COURT: Is Mr. — I get my names mixed 

up — Mr. Reid, is he coming in Thursday? 

MR. KIRBY: Wednesday, Your Honor. 

THE COURT: Wednesday. Tomorrow? 

MR. KIRBY: Yes. 

THE COURT: I better read that other one. 

Okay. Let's get the jury out. 

(The jury entered the courtroom.) 

THE COURT: Okay. We've got everybody. 

All right. Let's proceed. 

BY MR. ROSENBLATT: 

Q. Mr. Solberg, in connection with your being 
the executive vice president and director of Doctors 
Ought to Care, and in connection with the archive of 
that organization which you described, have you had 
occasion to study the relationship between the tobacco 
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1 industry on the one hand and the American Medical 

2 Association on the other hand? 

3 A. Yes. In fact, as part of my — part of my 

4 role as the executive director of DOC, I have looked at 

5 the role of physicians in general in organized medicine 

6 and the whole tobacco issue. 

7 Q. And in that connection, have you likewise 

8 studied and researched the relationship specifically 

9 between the Council for Tobacco Research and the 

10 Tobacco Institute, vis-a-vis the American Medical 

11 Association? 

12 A. That would be part of a larger interest of 

13 study. It was looking at the relationship between the 

14 American Medical Association, specifically they have 

15 something called the AMAERF, which is the American 

16 Medical Association Education and Research Foundation, 

17 and looking at the relationship between that entity and 

18 the tobacco industry. 

19 Q. Have you actually had occasion to attend 

20 meetings of the American Medical Association? 

21 A. Yes. I've been to probably three or four 

22 meetings of the American Medical Association during the 

23 last ten years or so. I was invited actually to serve 

24 as a workshop speaker at one of those meetings. That 

25 was in 1993, January of 1993. 
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1 Q. You were invited to speak on what subject? 

2 A. On tobacco advertising and looking at the 

3 history of tobacco advertising through present, and 

4 even looking at cigarette advertising trends in other 

5 countries, internationally. 

6 Q. And in terms of this relationship between the 

7 American Medical Association and the tobacco industry, 

8 is this a subject that you've ever written about? 

9 A. I've written about portions of that research, 

10 and I've assisted others in writing about that. 

11 There's — I also have a work-in-progress, a paper that 

12 I'm working on now, that would be more inclusive than 

13 the pieces that have been published to date. 

14 Q. Now, the paper that you're working on now, 

15 don't tell me the title of it, but how long have you 

16 had occasion to be working on that, which you hope to 

17 get published? 

18 A. Well, portions of it I've actually been 

19 working on longer than other portions, so I guess 

20 technically you could go back to about 1993, is really 

21 when I — maybe even 1992, actually, for some portions 

22 of the paper, but for the most part I think it's been 

23 from '93 or '94 to present. 

24 I've spent probably about a third of my 

25 sort of academic time on that one paper for about the 
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1 last five or so years. 

2 Q. Now, when we speak of the American Medical 

3 Association, and the jury has heard a lot about this 

4 concept of being board certified, for example, in a 

5 given specialty, you know, whether it be in the field 

6 of pulmonology or cardiology or that type of thing, but 

7 the membership of the medical — the American Medical 

8 Association consists of who? I mean, can general 

9 practitioners belong? 

10 A. All physicians can belong. In fact, doctors 

11 of osteopathic medicine are being invited to join a 

12 variety of medical societies. 

13 Just to clarify, the American Medical 

14 Association is sort of the large umbrella that covers 

15 its membership, which is physicians throughout the 

16 country. And there are other organizations that handle 

17 the board certification that you just talked about. 

18 And those also have medical societies that represent 

19 specific members. 

20 For example, the American Academy of Family 

21 Physicians represents the family physicians in this 

22 country. But the AMA, the American Medical 

23 Association, represents a large number of physicians 

24 across the board, whether they be a pulmonologist, a 

25 family doctor, a pediatrician, an internist, whatever 
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1 kind of doctor they might be. 

2 If they send in their dues, which are about 

3 $450 a year, I think, they're a member of the American 

4 Medical Association. 

5 Q. That's the point I was making. 

6 So, in other words, if someone is a medical 

7 doctor from an accredited medical school, it's not the 

8 kind of situation where they have to take any 

9 examinations to belong to the American Medical 

10 Association? 

11 A. That's correct. They — and actually, I 

12 almost said — well, it depends on how you look at 

13 that. Obviously, they have to take examinations to 

14 become a physician. 

15 Q. Correct. 

16 A. But they don't have to take examinations to 

17 become a member of the American Medical Association. 

18 Q. Do you have any idea as to the total number 

19 in terms of membership? 

20 A. It's varied over the years. In fact, 

21 probably their hey day was the early to mid 1960s. And 

22 the reason for that was the American Medical 

23 Association was fighting what we call socialized 

24 medicine in this country, and did a very good job of 

25 recruiting its members, new members. I think there was 
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1 about, oh, 650,000, maybe 700,000 physicians that 

2 belonged to the AMA at that time. 

3 Today it's roughly 325, 350,000. 

4 Q. And like any big organization, I suppose, 

5 what is the body — obviously it's got a president, who 

6 you've been talking about, the editor of JAMA, which is 

7 their main publication, but in terms, what do they run 

8 by, a board of governors or a board of trustees? 

9 A. Right. There is a board of trustess. 

10 Actually, it's — there's a house of delegates that 

11 elects the board of trustees of the American Medical 

12 Association, and the delegates become delegates, 

13 really, one of a couple of ways. 

14 The majority of them are appointed by a state 

15 medical society to represent their state medical 

16 association with the AMA. But then there are 

17 subspecialty groups, like the American College of 

18 Orthopedic Surgeons, for example. They would appoint 

19 one person to also be a delegate, a representative of 

20 that organization, to the AMA. 

21 Q. Now, historically, you remember there was a 

22 period of time when the subject was under discussion at 

23 a political level, and there were some people that were 

24 trying to get Congress to pass laws to require the 

25 tobacco industry to put certain kinds of warning labels 
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1 on their packages of cigarettes and in their 

2 advertising; is that correct? 

3 A. That is correct, yes. 

4 Q. Okay. Now, I'd like — on that issue, the 

5 issue of whether there should be — we all know that 

6 there came a time when it was required by the Congress 

7 of the United States, and the tobacco companies had to 

8 put these four rotated warnings on their packages of 

9 cigarettes. 

10 I'm talking about an earlier period of time 

11 before this became law and when the subject was under 

12 discussion as to whether or not there should be 

13 warnings on the packages of cigarettes. 

14 And I want to know, from an historical 

15 standpoint, what the position of the American Medical 

16 Association — I guess this would have been in the 

17 middle to late '60s. What was the position of the 

18 American Medical Association on that subject, whether 

19 or not there should be warning labels on packages of 

20 cigarettes? 

21 MR. MOODHE: Objection, Your Honor. 

22 Relevance, hearsay, lack of foundation, best evidence. 

23 THE COURT: Overruled. 

24 A. To clarify what you said, when you said the 

25 relationship between the American Medical Association 
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1 and the tobacco industry began somewhere in the middle 

2 1960s, but I think — we just got done talking — 

3 BY MR. ROSENBLATT: 

4 Q. If I said that, I misspoke. What I 

5 thought — what I was hoping I said was, on the subject 

6 of the warning labels. 

7 Now, I understand the relationship between 

8 the AMA and the tobacco industry is a lot older than 

9 that. But on the subject of warnings, I was focusing 

10 in on that period of time. 

11 A. The first bill in the United States Congress 

12 that was introduced that would actually require a 

13 warning label was actually, I believe, 1957. 

14 Certainly, there were states who had proposed 

15 legislation that never passed at a state level, and 

16 what we're talking about now is actually the warning 

17 labels were required to be placed on cigarette packages 

18 starting in 1966. 

19 The law was passed in 1965, but the issue was 

20 broached by the Federal Trade Commission in 1964. And 

21 they held hearings and were - to make recommendations 

22 as to the warnings — requiring warnings on cigarette 

23 packages. 

24 At that time, the American Medical 

25 Association was engaged in a research effort that was 
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1 funded by the tobacco industry. Six tobacco companies 

2 donated roughly ten million — well, it's $10 million 

3 in 1964. Actually, it would have been in February of 

4 1964, because that's when they announced this 

5 contribution to their membership through their journal. 

6 So, you have in January 11th, just to give 

7 you a time frame, January 11th, 1964 is when the first 

8 Surgeon General's Report was released. Roughly three 

9 weeks later is when the tobacco companies made their 

10 contribution to the American Medical Association 

11 Education and Research Foundation to conduct more 

12 research on the smoking and health issue. 

13 And then roughly three weeks after that, the 

14 Federal Trade Commission held hearings with the very 

15 specific subject of whether or not warning labels 

16 should be required on cigarette packages. 

17 And the American Medical Association, which 

18 did not have a formal policy — a policy at the 

19 American Medical Association is developed by 

20 resolutions that are introduced into committees by 

21 delegates. It's a democratic process and those are 

22 voted on in committee, and then the entire house of 

23 delegates votes on them. 

24 At that point in time, they didn't have a 

25 position on whether or not warning labels should be 
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required on cigarette packages. Nonetheless, at those 
hearings, the Federal Trade Commission hearings, the 
executive vice president. Dr. Blasingame for the AMA, 
provided testimony to the Federal Trade Commission 
stating that the warnings were not needed, basically 
because the dangers of smoking were well-known for more 
than a decade. 

And this was the information that was 
presented by the executive vice president of the AMA to 
the Federal Trade Commission at that time. 

Q. Okay. In terms of the time line or time 
sequence, when the president of the American Medical 
Association took that position before the Federal Trade 
Commission, that warning labels were not necessary, 
when was that public position taken before the FTC in 
relation to when the AMA received the $10 million from 
the six tobacco companies? 

A. First of all, it's the executive vice 
president and not the president of the AMA. 

Q. I'm sorry. Okay. 

A. That was Dr. Blasingame. 

Q. Okay. 

A. The receipt of the money from the six tobacco 
companies to the AMAERF came — well, it was announced 
in February, early February of 1964, and the testimony 
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1 of the — of Dr. Blasingame of the American Medical 

2 Association was later that month. 


3 

Q. 

The very same 

month? 


4 

A. 

The very same 

month, yes. 


5 

Q. 

Now — 



6 

A. 

I believe it 

was February 28th, 1964. 

It was 


7 a written letter to the head of the Federal Trade 

8 Commission. 

9 Q. Now, the first warning went into effect in 

10 the year 1996, which — 

11 A. '66 

12 Q. — '66, which said that cigarette smoking may 

13 be hazardous to your health; is that correct? 

14 A. That is correct, yes. 

15 Q. Okay. Now, just updating that, when the 

16 legislation was passed, I believe in 1984, dealing with 

17 the four rotated warnings that we've had from 1984 up 

18 until the present time, including the warning that 

19 says, "Cigarette smoking causes lung cancer, heart 

20 disease, emphysema and may complicate pregnancy, " what 

21 was the position of the American Medical Association as 

22 to those four warnings in 1984? 

23 MR. KIRBY: Objection, Your Honor. 

24 Preemption. 

25 (The following pj dir_s were had at 
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1 sidebar:) 

2 MR. KIRBY: Once we're past July 1, 1969, the 

3 warnings are deemed adequate as a matter of law. The 

4 position of the American Medical Association, whatever 

5 it is with respect to those warnings, it's both 

6 irrelevant, preempted, and that if they thought they 

7 were wonderful is not relevant because they're deemed 

8 adequate as a matter of law. 

9 If for any reason they didn't like them, 

10 didn't find them adequate or weren't sufficient, then 

11 that goes to impeaching the adequacy of the warnings, 

12 which Congress determined were sufficient. And that 

13 was the basis for the objection. 

14 MR. ROSENBLATT: I think the answer is going 

15 to be that in 1984 they favored the warnings. So, they 

16 agreed with the legislation. And that's it. Then I'm 

17 going to drop it. 

18 THE COURT: Well, I mean, if it doesn't go to 

19 inadequacy — 

20 MR. ROSENBLATT: No, it does to — well — 

21 MR. KIRBY: That of course — 

22 MR. ROSENBLATT: Yes, it doesn't go to 

23 inadequacy. 

24 MR. KIRBY: That is the irrelevance portion 

25 of the objection, because we're way past the preemption 
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1 period now. The position that the AMA took in 1984 in 

2 rotating warnings is simply irrelevant. Congress 

3 passed a statute that the FTC mandates we put them on 

4 our packs and our advertising, and we comply with that 

5 requirement. 

6 THE COURT: There is a relevance issue, and 

7 the relevance issue here is the difference between one 

8 time frame and another time frame, and that's what 

9 makes it relevant. 

10 MR. HEIM: My objection is a different 

11 objection, Your Honor. My objection is it goes to 

12 support an inference that should be permitted — I 

13 think it shouldn't be fairly placed in front of this 

14 jury. And the inference that is being suggested here, 

15 Your Honor - if Your Honor doesn't see it, and maybe 

16 you do, is, because the tobacco companies donated money 

17 to the education foundation, the American Medical 

18 Association acted one way and 20 years later when they 

19 weren't given money acted another way. That 

20 inference — 

21 THE COURT: We haven't gotten to the point — 

22 the second point. 

23 MR. HEIM: But that's why this testimony is 

24 being elicited. It's for no other purpose, in my 

25 opinion. And other than that, it's not relevant. I 
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don't think that is an inference that ought to be 
drawn. It's too speculative. It's totally 
speculative, this testimony. 

The point of his testimony is to speculate 
that somehow they had untoward motives. 

THE COURT: You're going to ask questions now 

as to what their position was in '84 and he's going to 
say? 

MR. ROSENBLATT: He's going to say, unless 

I'm very surprised, he's going to say, "They favored 
the warnings," and I'm going to drop it. 

THE COURT: Where are you going to go from 
there? That's the end of it? 

MR. ROSENBLATT: That's the end of it. 

THE COURT: That's it? That's as far as it 

goes? 

MR. ROSENBLATT: Shall I ask him? Can I make 

sure? Because I don't want him to say the other thing. 

I won't want him to blurt that out. I'm 98 percent 
sure, but I want to be 100. That's the problem. 

(Mr. Kirby returned to sidebar.) 

MR. ROSENBLATT: What I said to the Judge 
was, you know, I'm 99 percent sure that ' s what his 

answer is going to be, but if it's not, none of us need 

that problem. So I'd like to just whisper it to him. 
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1 I can do it in the presence of the jury or I can — 

2 I'll come back to it after whatever. 

3 MR. HEIM: I'm pretty sure that's what his 

4 answer is going to be, too. 

5 THE COURT: It's — 

6 MR. HEIM: I see the problem. I see the 

7 problem. 

8 THE COURT: Let me ask you, how much more do 

9 you have with him? 

10 MR. ROSENBLATT: Well, it's going to depend 

11 on some objections and rulings. Not long. 

12 THE COURT: Yes. It's not a good idea to 

13 have the attorney talk to him. On the other hand, the 

14 only way to resolve it is just to excuse the jury for a 

15 voir dire on that issue. All right. We'll excuse them 

16 for a few minutes. 

17 MR. HEIM: Two minutes, to make sure that the 

18 answer is what it is. 

19 THE COURT: That's the only way. I mean, I 

20 don't like the idea of in and out. 

21 MR. HEIM: I don't either, but — 

22 MR. KIRBY: I was reading on the screen, 

2 3 and — 

24 THE COURT: Counsel is concerned as to what 

25 the answer is. He doesn't really know. 
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1 MR. ROSENBLATT: I don't know. 

2 THE COURT: And he doesn't want something 

3 blurted out that shouldn't be blurred out, so we're 

4 going to have to voir dire. We're going to have to 

5 excuse the jury and find out what the answer is. 

6 MR. MOSS: The other way is don't ask the 

7 question. 

8 THE COURT: I know. 

9 MR. KIRBY: Which makes my objection look 

10 better. 

11 (The sidebar conference was concluded, and 

12 the following proceedings were held in open court:) 

13 THE COURT: All right, folks. Would you be 

14 kind enough to just step outside for a few minutes? It 

15 won't be long. Very brief. Don't get comfortable. 

16 (The jury exited the courtroom.) 

17 THE COURT: Okay. As long as we have the 

18 jury out, if there's any other problem area that you 

19 think might be best to go into, while they're out, 

20 let's try that. 

21 Go ahead. 

22 VOIR DIRE EXAMINATION 

23 BY MR. ROSENBLATT: 

24 Q. What is your answer to that question, as 

25 to — all I'm — all I'm asking you is, in 1984, when 
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1 the subject under discussion was the four rotated 

2 warnings that we have up until the present time, what 

3 was the position of the AMA as to those four warnings? 

4 A. They were supportive of newer, better, 

5 stronger warnings than had been put in place in 1965. 

6 Q. They were supportive of the warnings which 

7 currently exist and which were passed in 1984? 

8 A. That's correct. 

9 MR. KIRBY: That's a criticism of the 

10 preexisting warnings, that they were in favor of 

11 stronger warnings, suggesting that the ones that went 

12 on in 1966 and 1971 were not adequate. And that gets 

13 us right across the preemption line again. 

14 THE COURT: I don't think it does, overall. 

15 If they have a complaint that the ones in 1984 were not 

16 sufficient, that would be different. 

17 But I think as it goes, if they were 

18 supportive of the congressional action, if that's 

19 basically what the answer is, and I think it is couched 

20 in those terms, that's sufficient. 

21 MR. KIRBY: Excuse me. 

22 MR. MOSS: Your Honor — 

23 MR. KIRBY: If he's saying, as you just 

24 indicated — there would be a problem if they were 

25 saying that the '84 warnings were not adequate. 
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THE COURT: He didn't say that. He didn't 


say that. 


MR. KIRBY: I know he didn't. But the 

warnings that were in place, that — 

THE COURT: I say the answer to the question, 

to satisfy what we're talking about and the essence of 
what we're talking about: They were supportive of the 

congressional activity in 1984, imposing the warnings. 

MR. KIRBY: Yes, sir. That's not my point. 

I'm not making myself clear. Let me try again. 

THE COURT: I know what you're saying. 

MR. KIRBY: The answer was — 

THE COURT: But if he doesn't say that they 
originally said they were inadequate, then they wanted 
stronger warnings, then you have your point. But I'm 
saying part of his answer was basically they were 
supportive of the 1984 congressional activity. 

MR. MOSS: The question — 

THE COURT: If that's as far as we're going. 


fine. 


MR. 

question that 
supportive of 
THE 

MR. 


MOSS: But the question. Your Honor, the 

he asked, Mr. Rosenblatt did, they were 
the "stronger" warnings. 

COURT: I understand that. 

KIRBY: Not only that, but "better." 
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1 THE COURT: I understand that's what the 

2 answer is. 

3 We have a problem here, Mr. Witness, 

4 regarding this issue, promulgated by the Supreme Court 

5 regarding preemption. 

6 THE WITNESS: I understand. 

7 THE COURT: And we run into this all of the 

8 time. And some of this, it's a no-no to talk about the 

9 warnings or "the warnings are inadequate." 

10 If the position of the AMA, in your judgment, 

11 was that they were supportive of the additional 

12 warnings, so be it. And that's as far as it goes. 

13 All right. What else? 

14 MR. ROSENBLATT: Judge, I would want to put 

15 in evidence — these are documents which have been 

16 listed, but apropos the witness' testimony, I would 

17 want to put in evidence the full text of the letter 

18 from the executive vice president of the American 

19 Medical Association to the Federal Trade Commission, 

20 Dr. Blasingame, which is Plaintiffs' Exhibit 5488, 

21 basically supporting the witness' testimony to the 

22 effect that they felt the warnings were not necessary. 

23 The date of this letter is February — 

24 THE COURT: A letter from Blasingame to? 

25 MR. ROSENBLATT: To the chief division of 
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1 trade regulation rules of the Federal Trade Commission. 

2 And also that it was publicized in Medical News. 

3 MR. MOSS: What was the second thing you 

4 spoke of? 

5 MR. ROSENBLATT: Well, there's a full text of 

6 the AMA letter, of testimony to the FTC, Plaintiffs' 

7 Exhibit 5492, appearing in Medical News, and an adjunct 

8 of that is Plaintiffs' Exhibit Number 5495, AMA 

9 Presents Cigarette Labeling Views to FTC, also in the 

10 Medical News, April 6, 1964, 5495. 

11 MR. HEIM: No objection to these two 

12 documents. 

13 THE COURT: All right. No objection. 

14 (Plaintiffs' Exhibit 5488 was admitted into 

15 evidence.) 

16 (Plaintiffs' Exhibit 5492 was admitted into 

17 evidence.) 

18 (Plaintiffs' Exhibit 5495 was admitted into 

19 evidence.) 

20 MR. ROSENBLATT: I'm just doing this now, 

21 Judge, because we've taken a break. 

22 Plaintiff's Exhibit No. 208. 

23 All of these documents were gone into on 

24 Mr. Solberg's deposition. A memo from — this is a 

25 Tobacco Institute document from William Kloepfer to 
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1 Horace Kornegay. 

2 MR. MARTINEZ: Judge, I'm sorry. I hadn't 

3 heard one word about the Tobacco Institute to this 

4 moment. 

5 I understand that we've got the jury in the 

6 other room, but I didn't — you know, what does this 

7 have to do with this witness, unless he's going to 

8 testify about it in the next three minutes? I have 

9 never heard him refer to this. He has not testified 

10 about it. 

11 Can we talk about this at a time when I have 

12 the exhibit here and I know what we're talking about? 

13 I'm not real sure what this is. I don't know what the 

14 need is to bring it in right now. 

15 MR. ROSENBLATT: Well, it's on the subject — 

16 the subject of this memo is: Report on Meeting at AMA, 

17 re: ERF Tobacco Program. 

18 And the Tobacco Institute has been mentioned 

19 in the testimony when I asked about whether he was 

20 familiar with the relationship between CTR and the AMA, 

21 the Tobacco Institute and the AMA. 

22 MR. MARTINEZ: Wait. Until I get my notes 

23 and my objections and what I was going to object to, 

24 and I'll be glad to do it. Judge, I just don't know why 

25 we need to do it now. 
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1 MR. ROSENBLATT: We don't have to do it now, 

2 especially since it's close to the lunch hour. So 

3 I'll — 

4 THE COURT: So there were two documents that 

5 you said you were familiar with. You said you may have 

6 a third. 

7 MR. HEIM: I have three, and I've seen them 

8 all. One is actually the same as the other; it's just 

9 a different format. It's the same letter. 

10 I don't object to those three. 

11 THE COURT: All right. Let's get the jury 

12 out, then. 

13 (The jury entered the courtroom.) 

14 THE COURT: Okay. Have a seat, folks. 

15 BY MR. ROSENBLATT: 

16 Q. Mr. Solberg, I had asked you that when the 

17 legislation was being proposed and near passage in 

18 1984, which dealt with the four rotating warnings, 

19 which has been in existence from 1984 up until the 

20 present time, was the official position of the AMA in 

21 1984 supportive of that legislation or not supportive 

22 of that legislation? 

23 A. They supported Congress' action to place 

24 newer warnings on cigarette packages. 

25 Q. As opposed to what they had done in the '60s? 
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1 A. It was directly opposite of what they did in 

2 the '60s, which is state that the cautionary labeling 

3 on cigarette packages could do basically nothing to 

4 discourage smoking because everybody already knew that 

5 smoking was a health hazard. 

6 Q. Now, I want to — I want to show you 

7 Plaintiffs' Exhibit Number 5488, which is on the 

8 stationery of the American Medical Association. 

9 This is a letter dated February 28th, 1964, 

10 from Dr. Blasingame to the chief division of trade 

11 regulation rules of the Federal Trade Commission 

12 located in Washington, D.C. Just take a glance at 

13 that. 

14 Is that the letter which summarizes the 

15 position of the AMA in 1964 as to whether warning 

16 labels on packages of cigarettes are necessary? 

17 A. Yes. This is a copy of the letter that was 

18 submitted from the AMA to the Federal Trade Commission 

19 at that time, yes. 

20 Q. And that comports with your earlier testimony 

21 that the position of the AMA was that the warning 

22 labels were not necessary because everybody knew that 

23 cigarettes were dangerous? 

24 MR. MOODHE: Objection, Your Honor. 

25 A. That's exactly what it states, yes. 
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1 BY MR. ROSENBLATT: 

2 Q. Now, I'm going to show you also Plaintiffs' 

3 Exhibit Numbers 5492 and 5495, which are simply 

4 contained — parts of that letter which appeared in a 

5 publication called the Medical News, presenting the 

6 views of the American Medical Association on cigarette 

7 labeling. 

8 A. This is — this is actually in JAMA, the 

9 Journal of the American Medical Association, under 

10 their section which is Medical News, and that's where 

11 they report what's going on in medicine. They take 

12 stories from the associated press sometimes and put 

13 those in there. 

14 And the date of that — 

15 Q. Yes. I made it appear as though Medical News 

16 was a separate publication. But as you're pointing 

17 out, that's simply a section of JAMA dealing with 

18 current Medical News. 

19 But, in any event, that's where they lay out 

20 for their readership and membership the position that 

21 the organization took with respect to cigarette 

22 labeling? 


23 

A. 

That's correct. 

24 

Q. 

Okay. 

25 

A. 

And they go on in the article to talk about a 
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1 few other things as well, some of the individuals, 

2 either in Congress or in the medical field, that were 

3 opposed to the AMA's position at that time that felt 

4 that the warning labels should be put on cigarette 

5 packages. 

6 Q. Now, did you say that the $10 million from 

7 the six tobacco companies went to the Educational and 

8 Research Foundation of the American Medical 

9 Association; it went specifically to that entity rather 

10 than to the American Medical Association generally? 

11 A. That's correct. In fact. Page 30 of that 

12 article you just handed me outlined sort of the time 

13 frame, that I tried to outline just a little bit ago, 

14 where January 11, 1964, the Surgeon General's Advisory 

15 Committee issued their first report. January 31st, 

16 1964, the American Medical Association appointed a few 

17 individuals, some physicians and some Ph.D researchers, 

18 to look at the issue of smoking and health. 

19 And February 7th, 1964, the AMAERF accepts a 

20 ten million dollar grant to cover a five-year period 

21 from six tobacco companies. And then February 28th, 

22 1964 is when they submitted their testimony to the FTC. 

23 So the dates are fairly well spelled out on 

24 that second page of the article. 

25 Q. Okay. Now, in terms of the membership of the 
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1 American Medical Association, how did the 

2 organizational structure of the AMA present the purpose 

3 of the Educational and Research Foundation to its 

4 membership? 

5 MR. MOODHE: Objection, Your Honor. 

6 Foundation. 


7 



THE COURT: That's a pretty broad question. 

8 



MR. ROSENBLATT: Yes. 

9 

BY 

MR. 

ROSENBLATT 

10 


Q 

I mean, based on your reading and research of 

11 

the 

American Medical Association, from the standpoint 

12 

of 

the 

American Medical Association internally what was 

13 

the 

educational and — what was the purpose of the 

14 

Educational and Research Foundation? 

15 



THE COURT: Insofar as he may know, from his 

16 

study. 


17 



MR. ROSENBLATT: Yes. 

18 



THE COURT: I'll overrule it. 

19 



All right. Overruled. 

20 


A. 

The overall, general purpose of the AMAERF? 

21 


Q. 

Yes . 

22 


A. 

Is that the question? 

23 


Q. 

Uh-huh. 

24 


A 

Primarily to provide seed money for research 

25 

to 

institutions, usually medical schools in the 
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1 country. 

2 They also had a laboratory at that time — 

3 the AMA did, I mean, that received some funding from 

4 the AMAERF. But for the most part, it was to go 

5 outside of the AMA's own laboratory to conduct research 

6 at various institutions, medical schools, primarily. 

7 Q. So that the ERF, the Educational and Research 

8 Foundation, did not itself do research on the premises 

9 of the American Medical Association; they funneled 

10 money to other institutions? 

11 A. That is correct. That's right. 

12 Q. So what happened to the $10 million donated 

13 to the Educational and Research Foundation of the AMA 

14 by the six tobacco companies? 

15 A. I think you have to look at the time — first 

16 you asked a broad question about the AMAERF and what it 

17 does generally. You need to ask or you need to 

18 understand that the AMAERF, first of all, did not have 

19 a large budget at the time. It had a very small 

20 budget. 

21 And the fact that the board of trustees 

22 allocated some of their own money in 1963 to the AMAERF 

23 study on smoking and health issues was very 

24 significant, because the money, the 500,000 that they 
25 put into this project, was raised by the medical 
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1 auxiliaries at the state medical societies, and they 

2 had tended to use that money for smaller research 

3 projects. So that was quite — quite an allotment for 

4 them to raise for that project. 

5 So in December of 1963, at the mid-year 

6 meeting of the AMA, the board of delegates passed a 

7 resolution that said that the AMAERF, that we've been 

8 talking about here, would allocate $500,000 to study 

9 the smoking and health issue, but specifically they 

10 were going to study the — it probably may be mentioned 

11 in here — essentially it was to find out how smoke 

12 affects the health of people, and, if possible, to 

13 eliminate whatever element in the smoke that may induce 

14 disease. 

15 So, that was December of 1963. But then you 

16 have to go back a step further. 

17 In their annual meeting in 1963, which is 

18 June of 1963, the AMA took a formal position of not 

19 making any policy or statement with respect to the 

20 smoking and health issue, because they said it was 

21 important to wait to find out what the Surgeon 

22 General's Report would say. 

23 So, from June of '63 to December of '63, they 

24 flip-flopped and they took a position that more 

25 research was necessary. And then the report from the 
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1 Surgeon General was released in January of '64. 

2 Q. And as of that point in time, once the 1964 

3 Surgeon General's Report became public, what position 

4 did the AMA take with respect to that report? 

5 A. Well, again, remember, they hadn't voted to 

6 take any position on this issue in June of '63. So now 

7 we're talking about January of '64. They still don't 

8 have a formal position because the house of delegates 

9 hasn't made a formal position. All they did was 

10 authorize the AMAERF to spend $ , in studying this 

11 issue. 

12 So, in May of 1964, which is fully a month 

13 before their annual meeting in 1964, the AMA published 

14 a pamphlet. It's a brochure called: The Smoking Facts 

15 You Should Know. And in the brochure, they warn people 

16 of the danger of fires caused by smoking, burns, 

17 suffocation, and warned about the cost you might incur 

18 due to the loss of sofas, rug and clothing. 

19 Q. Did they — 

20 A. That was — and still that was not 

21 necessarily — that was not a formal position of the 

22 AMA because they had never been voted on by the house 

23 of delegates. 

24 Q. Did that pamphlet contain any information or 

25 views of the American Medical Association relating to 
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1 health effects on people? 

2 A. Yes. In fact, they called them alleged 

3 health effects, and stated — 

4 MS. LUTHER: Your Honor, objection. This is 


5 

hearsay — 



6 

A. 

(Continuing) — and stated that they were — 

7 


MS. LUTHER: — as to what the pamphlets 

8 

said. 



9 


THE COURT: In general. 

Overruled. 

10 

BY MR. ROSENBLATT: 


11 

Q- 

You can continue. 


12 

A. 

The pamphlet stated that 

the health effects 

13 

due to smoking were alleged. They 

use the word 

14 

"alleged" 

in the brochure itself. 

And they said while 

15 

some scientists have stated that there are associations 

16 

between smoking and disease, that 

others disagreed with 

17 

them, and 

the — essentially they 

stated that smoke, if 

18 

you feel you should. 


19 

Q- 

And that was in 1964? 


20 

A. 

That was in May of 1964 

that that was first 

21 

published. 



22 

Q- 

And the Surgeon General' 

s Report had come out 

23 

in January? 


24 

A. 

That's correct. 


25 

Q- 

Of 1964. 
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1 Through your research and reading about the 

2 American Medical Association and its relationship to 

3 the tobacco industry, were you ever able to trace how 

4 the Educational and Research Foundation of the AMA 

5 utilized the $10 million they got from the tobacco 

6 companies? 

7 A. Yes and no. Yes, in terms of the grants that 

8 they funded; no, in terms of the amount of each and 

9 every grant. 

10 The AMAERF, by record, published in JAMA the 

11 amounts of money that both had been contributed to 

12 them, and, from time to time, the amounts of money that 

13 they handed out to universities and medical schools to 

14 do research. 

15 Especially the contributions were 

16 highlighted, though, because a number of physicians and 

17 medical auxiliaries were the ones making contributions 

18 to the AMAERF. That practice did not continue for the 

19 major portion of the time frame that the AMAERF was 

20 working with the tobacco industry on the smoking and 

21 health study. 

22 So, from about 1964 until about 1971, that 

23 was not a practice — that was not something you would 

24 find in the Journal of the American Medical 

25 Association. 
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1 There was a book that was published long 

2 after — about six years after the project ended 

3 between the AMAERF and the tobacco industry called 

4 Smoking and Health, and it's — 

5 MR. MOODHE: Objection, Your Honor. Hearsay. 

6 THE COURT: Overruled. 

7 A. It's a large, thick book. You can find it 

8 just about in any library. That was published by the 

9 AMAERF, in which they list each of the abstracts that 

10 were either presented at meetings, and that would 

11 include meetings other than just the AMA meetings, 

12 abstracts that had been accepted — where papers were 

13 accepted for publication. 

14 And it identified the universities and/or 

15 other institutions that received the money from the 

16 AMAERF project that was funded by the tobacco industry. 

17 Q. Did any of that money go toward researching 

18 the fundamental question as addressed in the 1964 

19 Surgeon General's Report, as to whether cigarette 

20 smoking causes diseases in humans? 

21 A. In the final report in 1978; is that your 


22 question? 


23 

Q. 

No. The 

o 

1—1 

UY 

million — 

24 

A. 

Okay. 



25 

Q- 

— that 

the 

ERF got from the tobacco 
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1 industry and distributed to various universities. I'm 

2 asking if any of that research, where the $10 million 

3 went to, was directed to answer yet as to whether or 

4 not cigarette smoking causes lung cancer and other 

5 diseases? 

6 A. Certainly some of it was directed at that, 

7 and you’d have to take a look at the — the majority of 

8 the studies, in fact over half the studies, focused on 

9 the effects of nicotine. 

10 The problem that I think arose was — at some 

11 of the AMAERF meetings, in which the tobacco industry 
12 representatives attended where some of the abstracts 

13 were presented, some of the research was discussed, the 

14 industry did not feel that the AMAERF was giving the 

15 money — 

16 MR. HEIM: Objection, Your Honor. 

17 MR. MOODHE: Objection, Your Honor. 

18 MR. HEIM: It's hearsay and it's not 

19 responsive to the question either. The question was — 

20 THE COURT: We're getting a little bit far 

21 afield of the question itself. I think the question 

22 was rather pointed, as to whether the money or the 

23 research was directed toward resolving a particular 

24 issue. 

25 MR. MOSS: The question has been answered. 
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MR. ROSENBLATT: All right. Let me ask a new 

question. 

BY MR. ROSENBLATT: 

Q. Did the American Medical Association, based 
on your research and your reading, present itself both 
to its membership and to the general public as 
independent? 

A. Yes. The word "independent" was used both by 
the AMAERF and the tobacco industry when describing the 
project that was funded by the tobacco industry. 

Q. Was it, in fact, independent? 

MR. KIRBY: Objection, Your Honor. 

MR. MOSS: Objection, Your Honor. 

THE COURT: We'll have to talk about that 


one . 


(The following proceedings were had at 

sidebar:) 

MR. MOSS: Judge — 

MR. HEIM: The problem here with this 

question, now he's asking this witness' opinion on the 
ultimate issue that — for which he is trying to have 
the jury draw an inference. And I have a number of 
objections to that. 

One is, this witness doesn't have the 
qualifications to give an answer to that question, and 
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1 it can't be answered, even if there was a witness that 

2 could; two, it would be based on incomplete collection 

3 of materials, since he doesn't have anything from the 

4 AMA on the subject. 

5 And, three, he has provided now, over our 

6 objection, the facts from which a fact finder, a jury, 

7 can draw whichever inference they want to draw from it, 

8 and there's no question about what the inference is 

9 that he's suggesting. He shouldn't be permitted to 

10 draw that conclusion. 


11 

THE 

COURT: 

I don't know. Experts can render 

12 

an opinion on 

an ultimate issue. 

13 

MR. 

MOSS: 

Whoa — 

14 

MR. 

HEIM: 

If he is an expert and has the 

15 

data upon — 



16 

THE 

COURT: 

That's up to you on cross. 

17 

MR. 

MOSS : 

Well, no, Your Honor. Of course, 


18 this is the area that we spoke of earlier, and Your 

19 Honor indicated, yes, he could testify as to facts, but 

20 you had some real question about this or any other 

21 witness coming in to make this ultimate leap. 

22 THE COURT: Under these circumstances, based 

23 upon the facts that he already elicited, I think he's 

24 in a position, with his understanding and his study of 

25 this particular issue, to render an opinion. 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. MOSS: Well, you understand our position. 
THE COURT: That's his opinion. Overruled. 
MR. MOSS: Well — 

MR. M00DHE: Your Honor — 

MR. MOSS: I know it's his opinion, but it's 

an opinion going to the jury. Obviously, the — 

THE COURT: I understand that. 

MR. MOSS: Our position is, number one, it 

invades the province of the jury. I know you don't 
want to hear it. I need to at least — 

THE COURT: You don't have to do — 

MR. MOSS: Yes, I do. There's an appellate 

court that needs to read this. 

THE COURT: I understand that. The rules are 
an expert can render an opinion on ultimate issues, if 
it's based upon some facts. There's enough facts here 
for him to do that. 

MR. MOSS: I understand your ruling. I need 

to make my — 

THE COURT: Just object to it. That's all 


you need to do. 

(The sidebar conference was concluded, and 
the following pi iii gs were held in open court:) 

THE COURT: Go ahead. 

BY MR. ROSENBLATT: 
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1 Q. So, the question is, you had said they 

2 presented themselves as independent, and my question 

3 is, were they, in fact, independent? The Education and 

4 Research Foundation, were they, in fact, independent? 

5 A. I don't think that a project that shares its 

6 committee members with one of the sources of its 

7 funding could declare itself to be independent from 

8 that source of funding. 

9 And, specifically, the AMAERF committee that 

10 was set up shared at least two — two — two 

11 individuals on that committee also served on the 

12 committee for the Council for Tobacco Research at the 

13 exact same time. 

14 A third member of the AMAERF committee was 

15 receiving funding from a tobacco company to conduct 

16 research. 

17 At the same time, when the money was handed 

18 out initially, of the first $10 million that the 

19 industry gave to the AMAERF, a number of the members of 

20 the AMAERF committee awarded the grants to their own 

21 institutions. In other words, they gave large sums of 

22 money to the institutions where they had their faculty 

23 appointments in order to conduct this research. 

24 Q. What, in your opinion, was the — 

25 A. I wasn't finished. 
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1 Q. Oh, I'm sorry. 

2 A. So I think on two counts you cannot declare 

3 that an independent project. 

4 Q. Okay. What, in your opinion, was the 

5 relationship, if any, between the giving of the $10 

6 million to the Educational and Research Foundation of 

7 the AMA, and the AMA taking the official position with 

8 the Federal Trade Commission that the warnings were not 

9 necessary? 

10 MR. M00DHE: Objection. 

11 MR. HEIM: Objection. Speculative. 

12 MS. LUTHER: Lack of foundation. 

13 THE COURT: Yes. I think we're getting into 

14 an area of speculation on that. Sustained. 

15 BY MR. ROSENBLATT: 

16 Q. After the 1964 Surgeon General's Report was 

17 made public, based on your research, based on your 

18 reading of AMA documents, JAMA, did the organization 

19 make a concerted effort, the American Medical 

20 Association, to have their membership, doctors all 

21 across the country, educate their millions of patients 

22 about the health hazards of smoking? 

23 MR. MOODHE: Objection, Your Honor. 

24 MR. MOSS: Objection, Your Honor. 

25 THE COURT: Let me read the question. 
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1 Overruled. 

2 A. The fact of the matter is that not only did 

3 they not endorse the Surgeon General's Report, at the 

4 request of their delegates, in their June 1964 annual 

5 meeting, 12 of the 72 resolutions that were introduced 

6 by delegates specifically stated the AMA should endorse 

7 the Surgeon General's Report. 

8 They did not endorse the Surgeon General's 

9 Report, and they weakened its conclusions. Rather than 

10 agreeing with, especially its overall conclusion that 

11 smoking is a cause of lung cancer, they adopted a 

12 position that was much weaker and simply stated that 

13 there has been a link associated between smoking and 

14 some diseases. 

15 Q. Based on your research, do you have an 

16 opinion as to whether the linkage, the financial 

17 linkage between the American Medical Association and 

18 the tobacco industry during that period of time, 

19 influenced their policy decisions with respect to 

20 endorsing or not endorsing the 1964 Surgeon General's 

21 Report? 

22 MR. HEIM: Same objection. Speculation. 

23 MR. MOSS: Same. 

24 THE COURT: Sustained. 

25 BY MR. ROSENBLATT: 
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1 Q. Now, when you say that the delegates 

2 introduced resolutions asking that their organization, 

3 the American Medical Association, support the 

4 conclusions reached in the 1964 Surgeon General's 

5 Reports, the delegates consist of who? 

6 A. The delegates, as I mentioned earlier, are 

7 those who are appointed or elected by other medical — 

8 state medical societies, subdiscipline groups, like the 

9 American College of Orthopedic Surgery, American 

10 Academy of Family Physicians, so on and so forth, that 

11 appoint. 

12 So those people are either appointed or 

13 they're elected to a position, very much in the way 

14 that they elect members of Congress or our state 

15 legislators. So they're there to vote on these issues 

16 to make informed policy for the organization itself, 

17 for the AMA. 

18 Q. And who was in a position to make the final 

19 judgment as to whether or not to endorse the 1964 

20 Surgeon General's Report? 

21 A. Ultimately — again, it goes into a 

22 committee. The resolution is first introduced into a 

23 committee. 

24 If the leadership of the AMA feels there's a 

25 hot topic being introduced in their committee, they 
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1 will certainly sit in on those meetings and contribute 

2 to the discussions that are ongoing. 

3 So, I'm not sure how many committees received 

4 the 12 of those 72 resolutions that they asked to 

5 endorse. I would assume it was not just stuck into one 

6 committee. It was most likely introduced in several of 

7 their committees. 

8 But, you know, the number of the committees 

9 and the names of the committees were not reported by 

10 the news media, just simply the number. But it's 

11 introduced into a committee. The chairs of those 

12 committees, who are appointed by the leadership of the 

13 AMA, are in charge of those committees: what gets 

14 heard, what gets discussed and what gets tossed out. 

15 So essentially it's the leadership of the AMA. 

16 Q. At what point in time did the AMA officially 

17 endorse the validity of the 1964 Surgeon General's 

18 Report? 

19 A. In tobacco and health, in 1978. 

20 MR. ROSENBLATT: Your Honor, with the 

21 exception of the exhibits which we discussed, you know, 

22 that would be it. 

23 THE COURT: All right. Good time for a break 

24 for lunch. 

25 All right. It's approximately 12:30. We'll 
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1 come back here — I'll give you an hour and 15 

2 minutes — a quarter to 2:00. All right. 

3 (The jury exited the courtroom.) 

4 THE COURT: Sir, if you'll give those 

5 documents to the clerk. We don't want to lose them. 

6 Okay. Now, as I said, for lunch, you can go 

7 anywhere you want to and be with anybody. But you 

8 cannot discuss the case or your testimony with anybody, 

9 including the lawyers. 

10 We'll see you back here at 15 minutes before 

11 2 : 00 . 

12 THE WITNESS: Okay. 

13 (A lunch recess was taken at 12:30 p.m.) 

14 

15 

16 

17 

18 

19 

20 
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22 
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24 
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